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l. Introduction

In the 2003 Parliamentary Review of Canadian insolvency law, the Standing Senate

Committee on Banking, Trade and Commerce recommended that courts supervising commercial

restructurings under the Bankruptcy and Insolvency Act (the “BIA”) or the Companies’ Creditors

Arrangement Act (the “CCAA”) be given the ability to authorize the unilateral disclaimer of

collective agreements under certain conditions (“Senate Committee Recommendation 30”).!

! Standing Senate Committee on Banking, Trade, and Commerce, Debtors and Creditors Sharing the Burden: A

Review of the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act (Ottawa: November,

2003), online <http://www.parl.gc.ca/37/2/palbus/commbus/senate/com-e/bank-e/rep-e/bankruptcy-.pdf> at xxi.
[“2003 Senate Report™]; Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [BIA]; Companies’ Creditors
Arangement Act, R.S.C. 1985, c. C-36. [CCAA]



Such an approach would have moved Canadian insolvency law closer to the American approach
in US Code §1113.2 Although the federal government did not adopt this approach in Statute c.

47, the debate over adopting it continues.®

This paper will examine whether legislation similar to US Code §1113 would be
constitutional in Canada.* Specifically, the implications of the recent Supreme Court decisions in
GMAC Commercial Credit Corporation — Canada v. T.C.T. Logistics (“T.C.T. Logistics”) and
Health Services and Support — Facilities Subsector Bargaining Assn. v. British Columbia
(“Health Services”) will be used to explore the federalism and Charter issues that arise
respectively.® Ultimately, it will be argued that Canada’s constitution does not preclude the
adoption of legislation based on Senate Committee Recommendation 30. Regarding the
federalism issue, it will be shown that although there may be operational inconsistencies between
such legislation and current provincial labour statutes, the paramountcy doctrine ensures the
legitimacy of the former. Regarding the Charter issue, it will be argued that Senate Committee
Recommendation 30 does not substantially interfere with the recently recognized Charter s. 2(d)

right to collective bargaining.

229 U.S.C. §1113 (1984)

® Statute c. 47 = An Act to Establish the Wage Earner Protection Program Act, to amend the Bankruptcy and
Insolvency Act and the companies’ Creditors Arrangement Act and to make consequential amendments to other
Acts, 38" Parl., 1% Sess., received Royal Assent, 25 November 2005.

* The paper will only discuss the constitutional implications of such an approach, and will not present arguments
regarding whether unilateral disclaimer should be adopted.

® GMAC Commercial Credit Corporation — Canada v. T.C.T. Logistics Inc. 2006 SCC 35, [2006] 2 S.C.R. 123;
Health Services and Support — Facilities Subsector Bargaining Assn. v. British Columbia 2007 SCC 27; Canadian
Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K)), 1982, c. 11.



1. The Current Relationship between Collective Agreements and Commercial
Restructurings and Senate Committee Recommendation 30

A collective agreement is a written agreement between an employer and a bargaining
agent that represents the employees. It contains provisions respecting the terms and conditions of
employment. In Ontario, the Ontario Labour Relations Act (“OLRA”) governs the creation,
function, and termination of collective agreements. ® Pursuant to s.58(3), prior to the expiry of its
term, a collective agreement can only be terminated by an order of the applicable labour relations
board after a joint application by the employer and the employee.” Even then, s. 73 maintains
that a union’s certification remains in force, and that an employer can only implement new terms
and conditions with the agreement of the union.® Because of these unique statutory
characteristics, there was until recently uncertainty about whether the unilateral power to

disclaim contracts under the BIA or the CCAA extended to collective agreements.’
a) The Common Law

In 2003, the Quebec Court of Appeal in Syndicat national de L amiante D’asbestos v.

Jeffrey Mines Inc held that the unique statutory provisions governing collective agreements

® Ontario Labour Relations Act, 1995, S.0. 1995, c. 1, Schedule A. (“OLRA”) For the statutes governing labour
relations in the other provinces see: Labour Relations Code, R.S.A. 2000, c. L-1 (“Alberta”); Labour Relations
Code, [RSBC 1996] Chapter 244 (“British Columbia™); Labour Relations Act, C.C.S.M. c¢. L10 (“Manitoba™); Trade
Union Act, R.S.S. 1978, c. T-17 (“Saskatchewan”); Labour Code, R.S.Q. ¢. C-27 (“Quebec”); Industrial Relations
Act, R.S.N.B. 1973, c. I-4 (“New Brunswick”); Trade Union Act, R.S.N.S. 1989, c. 475 (“Nova Scotia”); Labour
Relations Act, R.S.N.L. 1990, c. L-1 (“Newfoundland™); Labour Act, R.S.P.E.I. 1988, c. L-1 (“P.E.L.”)

" OLRA Ibid. s. 58(3).

% Ibid. s. 73.

o Although neither the BIA nor the CCAA currently expressly provides for the general disclaimer of contracts, the
courts have recognized an ability to do so under both statutes. In New Skeena Forest Products Inc. v. Don Hull &
Sons Contracting, the British Columbia Court of Appeal held that the common law right of disclaimer that exists
outside of insolvency also exists during bankruptcy proceedings under the BIA. Regarding the CCAA, in Re: Dylex
Ltd., Justice Farley found that s. 11 of the CCAA provides insolvency courts with the inherent jurisdiction to
authorize disclaimer of contracts. New Skeena Forest Products Inc. v. Don Hull & Sons Contracting, 2005 BCCA
15 (2005) 9 C.B.R. (5th) 267 (B.C.C.A.) at para. 23; Re Dylex Ltd. [1995] O. No. 591, 31 C.B.R. (3d) 106 at para. 8



precluded courts from authorizing disclaimer of collective agreements.™® The decision reiterated
the legal principle that statutes generally override the common law when the two are in conflict.
Importantly, there was nothing in the decision indicating that Parliament could not statutorily

permit the unilateral disclaimer of collective agreements. Ultimately, however, Parliament took

the opposite approach during the most recent round of amendments to the BIA and CCAA.
b) Statute c. 47

Bill C-55, which became Statute c. 47 when it received Royal Assent in 2005, provides
that the status of collective agreements during a commercial restructuring will receive identical
treatment under the BIA and the CCAA. ! It expressly affirms that courts overseeing a
restructuring cannot authorize a debtor to unilaterally disclaim collective agreements.*? Under
certain conditions a court can court, however, serve a notice to bargain on the employees’

bargaining agent pursuant to applicable collective bargaining legislation.*®

Although the ability to serve a notice to bargain on the employees’ bargaining agent may
appear to be a significant departure from Canadian jurisprudence, a review of provincial labour
legislation reveals that its effects will likely be limited. Pursuant to the OLRA, the issuance of a

notice to bargain triggers a complicated series of events that generally culminates with a strike or

10 syndicat national de L’amiante D’Asbestos v. Jeffrey Mines Inc., [2003] Q.J. No. 264.

11 Bill c-55. An Act to Establish the Wage Earner Protection Program Act, to amend the Bankruptcy and
Insolvency Act and the Companies’ Creditors Arrangement Act and to make consequential amendments to other
Acts, 38" Parl., 1% Sess., received Royal Assent, 25 November 2005 s. 44 and s. 131; s. 65.12(1), amended BIA, and
s. 33(2) amended CCAA.

12 |bid, s. 44 and s. 131" 5. 65.11(2)(c), amended BIA, and s. 32(2)(c) amended CCAA, respectively.

3 |bid. s. 44 and s. 131; s. 65.12(1), amended BIA, and ss. 33(2), amended CCAA; The court will have to be
satisfied that (1) a viable compromise or arrangement could not be made under the current collective agreement’s
terms and conditions; (2) that the debtor has made good faith efforts to renegotiate the collective agreement
provisions, and; (3) that the failure to issue the order would result in irreparable harm to the employer’s prospects of
restructuring. Ibid. s. 44 and s. 131; s. 65.12(1), amended BIA, and ss. 33(2), amended CCAA; If a notice to bargain
is given, the union may obtain an order from the court requiring the disclosure of information relating to the
employer’s business or financial affairs that is relevant to the collective bargaining between the company and the
union.



lockout.* It is important to note, however, that the ability of employers to lock-out employees
after the completion of this process is unlikely to apply to insolvency-court issued notices to
bargain. This is because a strike or lockout is only permissible if there is no collective agreement
in place.” OLRA s. 79(1) explicitly states that where a collective agreement is in operation, no
employee bound by the agreement shall strike and no employer bound by the agreement shall
lock out such an employee.™ Given this, the usefulness of the insolvency court’s power to issue

a notice to bargain pursuant to Statute c. 47 appears negligible.

Because of this, several commentators have criticized Statute c. 47, which has yet to
come into force.'” The Senate has just finished hearing testimony from stakeholders who have
expressed concerns about several of its provisions, including the section pertaining to the
disclaimer of collective agreements. It is thus possible that changes to Statute c. 47 could be

made, including the reintroduction of Senate Committee Recommendation 30.

1% within 15 days of the notice being given, the employer and employees’ representative must meet and bargain in
good faith to make reasonable efforts at negotiating a collective agreement. Supra note x s. 17; At the request of
either party, the Minister must appoint a conciliation officer whose purpose is to endeavor to help the parties reach a
compromise. Supra note s. 18(1); Within 14 days of his/her appointment, the conciliation officer must issue a report
to the Minister regarding the progress that has been made. Supra note s 20(1), If the Minister determines that a
settlement is unlikely to be reached, then a notice will be sent that a conciliation board will not be appointed. Supra
s. 20(1)(b) The parties are then permitted pursuant to s. 79(2) of the OLRA to resort to a strike or lockout after a
specified period of time has passed following the issue of the minister’s notice. S. 79(2)

™ Ibid. s. 79(2)

' Ibid. s. 79(1).

17 Statute c. 47 contained several technical deficiencies, and amendments to it were required. In December, 2007,
Bill C-12, which substantially modified Statute ¢.47 (though not on the issue of collective agreements during a
restructuring) received Royal Assent. It too, however, has yet to come into force, as the Senate is currently hearing
submissions regarding the proposed amendments. Bill C-12, An Act to amend the Bankruptcy and Insolvency act,
the companies’ Creditors Arrangement Act, the Wage Earner Program Protection Act and chapter 47 of the Statutes
of Canada, 2005, 39" Parl., 2™ Sess., received Royal Assent, 14 December 2007; For criticisms of Statute c. 47 see
Canadian Association of Restructuring and Insolvency Practitioners, “Submission on Proposed Commercial
Insolvency Amendments under Bill C-55 to the House of Commons Standing Committee on Industry, Natural
Resources, Science and Technology [INDU],” (November 9, 2005) at 56. online at: <
http://www.cairp.ca/pdf/CAIRP%20Commercial%20Submission.pdf>.



c) Senate Committee Recommendation 30

Senate Committee Recommendation 30 was part of a 2003 Report by the Standing Senate
Committee on Banking, Trade and Commerce. It recommended that insolvency courts be given
the authority to permit the disclaimer of collective agreements if the debtor established that (1) it
would suffer serious hardship in restructuring without the disclaimer; (2) post-filing negotiations
had been carried out in good faith for relief of too onerous aspects of the collective agreement;

and (3) the court was satisfied that the disclaimer was necessary.®

There are numerous similarities between Senate Committee Recommendation 30 and the
American approach in U.S. Code §1113.*° Both authorize insolvency courts to disclaim
collective agreements. As well, both require that the employer engage the employees’ bargaining
agent in good-faith negotiations prior to such authorization. Finally, both require the court to be
satisfied that the debtor would likely be unable to restructure if the onerous aspects of the

collective agreement were not removed. Although this model may be preferable to many, two

18 2003 Senate Report Supra note 1. Recommendation 30 at xxi. For testimony presented to the committee see:
Proceeds of the Standing Senate Committee on Banking, Trade, and Commerce, 37" Parl., 2™ Sess. Issue 19-
Evidence. (8 May, 2003; 13 September, 2003)

¥u.s. code 81113, found in Chapter 11 of the U.S. Code, specifically deals with the disclaimer of collective
agreements during a restructuring. The purpose of the section is to encourage the debtor and the union to reach a
mutually acceptable agreement before a disclaimer will occur. During negotiations, the provisions of the existing
agreement remain in effect until the bankruptcy court authorizes unilateral rejection or modification. It is a
congressional response to the United States Supreme Court decision in N.L.R.B. v. Bildisco & Bildisco (1984).
There, it was held that collective agreements were to be treated like other executory contracts, and that pursuant to
U.S. Code §365 a debtor or trustee could reject them if they were shown to be burdensome and the equities favored
rejection.; N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513, 104 S. Ct. 1188 (1984) at p. 523-532; U.S. Code §365; The
1984 decision Re American Provision Co. provides a practical summary of the procedural requirements that a debtor
must meet before a court will approve rejection of a collective agreement. These are: (1) The debtor must make a
proposal to the union to modify the collective agreement. (2) The proposal must be based on complete and reliable
information available at the time. (3) The modifications must be necessary to permit the reorganization of the debtor.
(4) The proposed modifications must assure that all creditors, the debtor, and the employees are treated equitably.
(5) The debtor must provide to the union all such relevant information as is necessary to evaluate the proposal. (6)
Between the time of the making of the proposal and the time of the hearing on approval of the rejection, the debtor
must meet at reasonable times with the union. (7) At the meetings the debtor must confer in good faith in attempting
to reach mutually satisfactory modifications of the collective bargaining agreement. (8) The union must have refused
to accept the proposal without good cause, and. (9) The balance of equities must clearly favour rejection of the
collective agreement. Re American Provision Co., 44 B.R. 907, 909 (Bk.D.Minn 1984)



recent Supreme Court decisions in T.C.T. Logistics and Heatlh Services raise issues about

whether the American approach would be constitutional in Canada.
II. The Federalism Issue

US Code 81113 operates in a constitutional setting where the federal government has
jurisdiction over both bankruptcy law and labour law.? It thus does not raise any federalism
issues. In Canada, however, the federal government does not have jurisdiction over both the
regulation of insolvency and labour relations.?* Because of this, it should not be assumed that the

holding in Jeffrey Mines can be statutorily overturned.?

The decision in T.C.T. Logistics illustrates how the constitutional division of powers can
influence commercial restructuring. There, a union successfully challenged a bankruptcy court
order that terminated a collective agreement and provided that the actions of the interim receiver

were not to be considered those of a “successor employer.”?® In the majority decision written by

20 Article 1, Section 8, Clause 4 of the U.S. constitution provides that the federal Congress has the authority to
“establish a uniform rule of naturalization, and uniform laws on the subject of bankruptcies throughout the United
States.” Clause 3, also known as the Commerce Clause, provides that Congress has the jurisdiction “to regulate
Commerce with foreign Nations, and among the several States, and with the Indian Tribes.” U.S. const. art. I. § 8, cl.
3-4. In 1937, the U.S. Supreme Court held that the Congress Clause enables Congress to regulate actions that even
indirectly influence interstate commerce, specifically the regulation of trade unions, even if the action can also be
characterized as being intra-state. An exception is the regulate of individual public sectors within a state, which is
the jurisdiction of individual state legislatures. National Labor Relations Board. v. Jones & Laughlin Steel Corp.,
301 U.S. 1(1937).

1’5, 91(21) of the Constitution Act, 1867 grants to the federal Parliament the power to enact laws in relation to
“bankruptcy and insolvency.” Constitution Act, 1867 (U.K.), 30 & 31 Vict,, c. 3, reprinted in R.S.C. 1985, App. Il,
No. 5. 5. 91(21), s. 92(15). S. 92(15), however, specifies that the provinces have general jurisdiction over “property
and civil rights,” which in Toronto Electric Commissioners v. Snider (1925), was found to encompass labour
relations over most of the economy. Toronto Electric Commisioners v. Snider [1925] A.C. 396. Subsequent cases
have held that this exclusive ability to legislate on labour relations extends to labour standards legislation. A.G. Can
v. G-G. Ont. (Labour Conventions) [1937] A.C. 326. There are, however, exceptions to this general rule. The federal
Parliament has jurisdiction to regulate labour relations in the federal public sector, as well as in industries that fall
under exclusive federal jurisdiction. Re: Industrial Relations and Disputes Investigation Act (Can.) [1955] S.C.R.
529.

22 please see earlier discussion on Jeffrey Mines for a review of the holding of this case. Infra note 18.

23 A more detailed summary of the facts is as follows: T.C.T. Logistics (“TCT”) became insolvent while a collective
agreement with forty-two employees represented by the Industrial Wood & Allied Workers of Canada, Local 700


http://en.wikipedia.org/wiki/United_States_nationality_law
http://en.wikipedia.org/wiki/Bankruptcy_in_the_United_States

Justice Abella, the Supreme Court ruled that bankruptcy courts lack the jurisdiction to determine
whether an interim receiver is a successor employer and that issues of successorship are the
exclusive domain of the OLRB.?* Importantly, the decision was not based on a finding that the
federal BIA and provincial OLRA were inconsistent. Rather, the Court narrowly interpreted s.
47(2) of the BIA (which grants the court the right to direct the interim receiver’s conduct) as
neither explicitly nor implicitly conferring authority on bankruptcy courts to make unilateral

declarations about the rights of third parties affected by other statutory schemes.®

The majority did not directly address the issue of whether a hypothetical BIA provision
authorizing insolvency courts to make determinations on successorship would be valid. The
minority decision, written by Deschamps J, however, set forth a comprehensive framework that
will form the basis of the following analysis on the constitutional implications of Senate

Committee Recommendations 30.2°

a) The Effect of Canadian Federalism Principles on Senate Committee
Recommendation 30

Canadian constitutional law does not allow for conflicts in the operation of law between
different levels of government. It is possible, however, that legislation enacted under a federal
enumerated power may intrude on a provincial one, and vice versa. If the pith and substance (the

dominant “matter”) of legislation is in relation to matters falling within the field of a specific

(“Union”) was still in force. TCT’s largest secured creditor, GMAC Commercial Credit Corporation (“GMAC”),
applied for an order from a bankruptcy court appointing KPMG as interim receiver pursuant to s. 47 of the BIA,
which provides that a court may appoint an interim receiver to administer a Secured Creditor’s claim when it is
satisfied that proper notice of an intention to enforce a claim has been given. “BIA” Supra note 1. at S. 47.
Paragraph 15 of the order provided for the termination of all employees if need be, but also gave KPMG the
authority to hire or fire any of TCT’s employees. Paragraph 14 and 15 of the order also provided that KPMG’s
actions as an interim receiver were not to be considered those of a “successor employer.” Supra note 5 at para. 8-9.
2t Supra note 8 at para 78.

% |bid. at para 45.

% gypra note 5 para. 113-133.



legislative competence, the legislation is prima facie valid.?" Incidental or ancillary extra-
provincial aspects of such legislation are irrelevant to this determination. ?® The validity of
legislation authorizing the disclaimer of collective agreements would thus depend on whether
commercial reorganizations are in pith and substance “bankruptcy and insolvency” pursuant to s.

91(21) of the Constitution Act, 1867.

This issue was addressed in Reference re: Companies’ Creditors Arrangement Act
(1934).%° There, Duff C.J.C, writing for the majority, held that a federal scheme whose objective
IS to reorganize a company through arrangements that might not be valid prior to a formal
bankruptcy, does not radically depart from the normal character of bankruptcy legislation, and is
within the authority of the federal government.* The implication of this decision would appear
to be that Parliament not only has the jurisdiction to legislate on commercial reorganizations, but
that because commercial reorganizations are in pith and substance insolvency, it may justifiably
infringe on provincial jurisdiction while doing so. The disclaimer of a collective agreement is
thus legitimate as being necessarily incidental to this power. Because of this, legislation based

on Senate Commitee Recommendation 30 would be constitution. It is worth briefly noting,

2" British Columbia v. Imperial Tobacco Canada Ltd., [2005] S.C.R. 473 at para. 78.

%8 peter Hogg, “Constitutional Law of Canada 5" Edition.” VVolume 1 15-9.

29 Reference re: Companies’ Creditors Arrangement Act (Canada) [1934] S.C.R. 659, 664.

¥ Regarding the argument that such legislation unduly infringes on contracts (because of the ability to disclaim), a
provincial power pursuant to s. 92(13) of the Constitution Act, 1867, the Court noted that: “An adequate answer to
this objection is [that] [a]part altogether from the judicial control over the proceedings, there is the circumstance that
the legislation applies to insolvent companies only; and, consequently, that it is within the power of any creditor to
apply for a winding-up order or a receiving order. It seems difficult, therefore, to suppose that the purpose of the
legislation is to give a sanction to arrangements in the exclusive interests of a single creditor or of a single class of
creditors and having no relation to the benefit of the creditors as a whole. The ultimate purpose would appear to be
to enable the Court to sanction a compromise which, although binding upon a class of creditors only, would be
beneficial to the general body of creditors as well, it may be, as to the shareholders.” Ibid. at para. 4,7. There is
conflicting case law regarding the solvency requirements a company must meet before it can apply for relief under
the CCAA. In Semi-Tech Corp. v. Enterprise Capital Management Inc, Justice Farley noted that a debtor company
must actually be insolvent. Semi-Tech Corp. v. Enterprise Capital Management Inc [1999] O.J. No. 5685. In Re:
Stelco Inc., however, Justice Farley reversed his position and held that a company needs to only be approaching
insolvency; Re: Stelco Inc 48 C.B.R. (4th) 299. It thus appears that if the applicant is a creditor, the Semi-Tech test
will apply, while if the applicant is a debtor, the Stelco test will apply.



however, whether and to what extent the “double-aspect-doctrine,” “paramountcy,” or “inter-
jurisdictional immunity” would apply in the case of the relationship between s. 58(3) of the

OLRA the recommended insolvency provisions.*

i) The Application of the Interjurisdictional Immunity Doctrine and the Double
Aspect Doctrine

The doctrine of interjurisdictional immunity provides that classes of subjects in's. 91 and
92 of the Constitution Act, 1867 must be assured a “basic, minimum, and unassailable content,”
immune from the application of legislation enacted by the other level of government, no matter
how incidental the intrusion may be. The recent Supreme Court decision in Canadian Western
Bank v. Alberta (2007) held that the doctrine is to be used rarely, and essentially limits its
application to areas of law on which there is already precedent regarding its use. * Because
insolvency is not one of these areas, the decision appears to nullify any suggestion that the

doctrine prevents the operation of provincial laws from affecting commercial restructurings.

The “double aspect doctrine” provides that subject matter that falls within both federal
and provincial jurisdiction can be legislated on by both levels of government if the statutes can
operationally coexist.® It is unlikely, however, that Senate Committee Recommendation 30
could co-exist with the OLRA. Not only does it conflict with OLRA s. 58(3), it also conflicts

with OLRA s. 114(1), which states that the OLRB has exclusive jurisdiction to exercise the

3 As previously noted, S. 58(3) of the OLRA, maintains that a collective agreement is valid until its expiry with the
single exception of a joint application by the employer and the union.

% Canadian Western Bank v. Alberta, 2007 SCC 22 at para. 33-37. Examples of areas of law in which provincial
laws have been held to be inoperative include those that impair the status or powers of federally incorporated
companies, those that have the effect of “sterilizing” federal regulations in interprovincial or international
transportation or communication, and laws affecting the basic operation of the military, Royal Canadian Mounted
Police, and postal workers. Hogg Supra note 80 at 15.8(c).

3 As noted by the Supreme Court in Reference re: Employment Insurance Act, when a court is hearing a dispute
relating to the concurrent operation of federal and provincial statutes, it must attempt to reconcile the application of
the two statutes in a manner consistent with the respective jurisdiction of the two levels of government. Reference
re: Employment Insurance Act (Can.). [2005] 2 S.C.R. 669, 2005 SCC 56. ss. 22, 23.

10



powers conferred upon it by or under the OLRA. * Because of this, the double aspect-doctrine

does not apply.
i) The Application of the Paramountcy Doctrine

The paramountcy doctrine provides that where there is a conflict between federal and
provincial legislation such that it is impossible to apply both simultaneously, the federal
legislation will prevail. The Supreme Court has applied the doctrine numerous times when the
BIA has conflicted with provincial legislation.*®> As previously noted, the OLRA is inconsistent
with both Statute c. 47 as well as Senate Committee Recommendation 30. The doctrine of
paramountcy and the jurisprudence regarding application of the BIA suggests that the federal

statutes would override the provincial legislation to the extent of the inconsistency.
b) Conclusion on Federalism Issue

Given that Parliament has the power to legislate on matters pertaining to commercial
reorganizations, it is likely that Senate Committee Recommendation 30 will be constitutionally
valid as far as the federalism issue is concerned. Furthermore, the paramountcy doctrine provides
that any inconsistency with the OLRA would be irrelevant as the provincial statute would cede to

federal legislation based on Senate Committee Recommendation 30. The federalism issue,

* OLRA Supra note 5. S. 114(1)

* In Husky Oil Operations Ltd. v. Minister of National Revenue (2005), Gonthier J., writing for the majority, held
that not only may provinces not directly affect the priority scheme of the BIA, but that the paramountcy principle
would also apply where provincial legislation indirectly conflicted with the BIA. Husky Oil Operations Ltd. v.
Minister of National Revenue, [1995] 3 S.C.R. 453 at para 32; In Deloitte, Haskins & Sells Ltd. v. Alberta (Workers’
Compensation Board) (1985), Wilson J, writing for the majority, found that the definition of terms such as “secured
creditor” must be interpreted exclusively under the BIA, and not according to definitions in provincial legislation.
Deloitte, Haskins & Sells Ltd. v. Alberta (Workers” Compensation Board) [1985] 1 S.C.R. 785; In British Columbia
v. Henrey Samson Belair Ltd. (1989) McLachlin J., as she then was, held that a “deemed” statutory trust created by a
provincial legislature was not a trust within the meaning of what is now s. 67 of the BIA (which exempts certain
property from being distributed to creditors in a bankruptcy), because it was inconsistent with the definition of
“trust” as defined in s. 1 of the BIA. This was so even though the province intended the deemed trust to apply in
bankruptcy. British Columbia v. Henrey Samson Belair Ltd, [1989] 2 S.C.R. 24.

11



however, is only half of the constitutional analysis. In the following section, the prospect of a

potential Charter issue will be examined.
IV.  The Charter s. 2(d) Implications

The United States and Canada have adopted different approaches to the constitutional
treatment of collective bargaining as a protected right. The U.S. Supreme Court has long held
that although the United States constitution does support a right to join a union, it does not
provide for a right to collective bargaining.® Until Health Services, the same principle applied to

the right to freedom of association pursuant to s. 2(d) of the Charter.*

a) A review of the holding in Health Services and Support — Facilities Subsector
Bargaining Assn. v. British Columbia

In Health Services, the Supreme Court found that the s. 2(d) Charter guarantee of
freedom of association protects the right of members of labour unions to engage in collective
bargaining on workplace issues.®® A substantial portion of the judgment was dedicated to

explaining the scope of this newly recognized right.

% For U.S. Supreme Court cases confirming that the right of association in the First Amendment includes the right
to form and join a labour union, see Smith v. Arkansas State Highway Employees, Local 1315, 441 U.S. 463 (1979);
AFSCME v. Woodward, 406 F.2d 137, 139 (8" Cir. 1969); Atkins v. City of Charolotte 296 F.Supp. 1068, 1077
(W.D.N.C. 1969) For cases reiterating that the U.S. constitution does not protect the right to collective bargaining
see United Federation of Postal Clerks v. Blount, 825 F.Supp. 879 (D.D.C. 1971); Babbit v. UFW, 442 U.S. 289,
313 (1979); Smith v. Arkansas State Highway Employees, 41 U.S. 68 (1979); Hanover Township Federation of
Teachers v. Hanover Community School Corp., 457 F.2d 456 (7" Cir. 1972) .

%" See Dolphin Delivery Ltd. v. Retail, Wholesale Department Store Union, Local 580 [1986] 2 S.C.R. 573; Rv.
Public Service Alliance of Canada [1987] 1 S.C.R. 424; Arlington Crane Service Ltd. v. Ontario (Mnister of
Labour) [1988] 56 D.L.R. (4™ 209; Professional Institute of the Public Service of Canada v. Northwest Territories
(Commissioner) [1990] 2 S.C.R. 367; NSTU v. Nova Scotia (Attorney General) [1993] 102 D.L.R. (4™) 267

% Supra note 9 at para 2.

% Supra note 5 at para 2.
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First, the protection does not cover all aspects of “collective bargaining” as the term is
understood in the labour relations regimes.®® Indeed, the s. 2(d) right does not even guarantee
access to any particular statutory regime.*® Nor does it ensure a particular outcome in a labour
dispute.** What is protected is the right of employees to associate in a process of collective
action to achieve workplace goals.* If the government substantially interferes with this, then it

will violate s. 2(d) of the Charter.*

To constitute a “substantial interference,” the intent or effect of the questionable action
must be to seriously undercut or undermine the activity of workers joining together to pursue the
common goals of negotiating workplace conditions.** According to the Court, these could
include efforts at “union breaking” as well as less dramatic actions including “acts of bad faith,
or unilateral nullification of negotiated terms, without any process of meaningful discussion and

consultation [emphasis added].**

Second, government actions done in bad faith will only breach s. 2(d) of the Charter if
the breach pertains to a matter important to the collective bargaining process. The Court noted
several examples of what this encompasses. It includes laws or state actions that prevent
meaningful discussions or consultations about working conditions as laws that unilaterally
nullify significant negotiated terms in existing collective agreements.*® Measures affecting

matters that the Court characterizes as being less fundamental to the capacity of union members

% |bid at 19.

“* 1bid at 19.

! Ibid at para 19.

*2 |bid at para 19.
“® Ibid at para 90.

“ Ibid at para 92.

*® |bid. at para 92.
% |bid at para. 96.
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to pursue shared goals in concert, such as the design of uniform, the lay out of cafeterias, or the

location of parking lots, will not breach s. 2(d).*’

Third, the Court stated that although the parties to a labour dispute have to commit time
to the process of negotiating in good faith during the dispute, there may be a point where it is

necessary to break them off.*®

Finally, the Court noted that the circumstances involving the
adoption of particular legislative provisions is important to determining whether the interference
with collective bargaining is substantial. Specifically, situations of exigency and urgency affect
the content and the modalities of the duty to bargain in good faith.* As is evident, the s.2(d)

right to collective bargaining is not very extensive.

b) The Implication of A Constitutional Right to Collective Bargaining on the 2003
Senate Recommendations

Although one would prima facie assume that a statutory scheme that allows debtor
companies to unilaterally disclaim collective agreements would infringe a Charter right to
collective bargaining, the requirements for a breach pursuant to Health Services indicate that this
IS not necessarily the case. To review, pursuant to Senate Committee Recommendation 30, a
debtor would be able to unilaterally disclaim a collective agreement if it could show that (1) it
would be unable to or suffer serious hardship in restructuring without disclaimer; (2) that post-
filing negotiations had been carried out in good faith for relief of too onerous aspects of the

collective agreement; and (3) the court was satisfied that the disclaimer was necessary.*

7 1bid.

“8 |bid. at para. 102.
*° |bid at para. 107.
%0 Sypra note 42.
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As noted in Health Services, “important changes effected through a process of good faith
negotiation may not violate s. 2(d).. [it is] only where [the action] has been imposed in violation
of the duty of good faith negotiation [where] s. 2(d) [will] be breached.” Under the 2003 Senate
Recommendations, however, debtor companies will have to carry out good faith negotiations

before a court can authorize disclaimer.

Assuming that the requirement of negotiating in “good faith” is similar to the “good faith
requirement” that already exists in Canadian labour law, it would impose a heavy burden on the
debtor company. First, the employer would have to provide the union with financial information
regarding the status of the debtor company.! Second, the debtor company could not hold back
issues it wanted to discuss, only to introduce them later.>” Third, surface bargaining, a term
which describes a “going through the motions” would be unacceptable. Finally, the debtor
company would likely not be able to use the threat of unilateral disclaimer to influence the
proceedings.>® Given that walking away from negotiations is permissible in certain
circumstances pursuant to Health Service, it is thus likely that Senate Committee
Recommendation 30, with its requirement of good faith negotiations prior to unilateral
disclaimer, would not infringe s. 2(d) of the Charter. The Court’s ruling that certain scenarios,
which presumably would include the threat of insolvency, would justify different treatment than

normal breaches, further supports this conclusion.

*! In DeVilbiss (Canada) Ltd. v. U.E., the Ontario Labour Relations Board noted that “it is patently silly to have a
trade union in the dark with respect to the fairness of an employer’s offer because it has insufficient information.”
DeVilbiss (Canada) Ltd. v. U.E. [1976] OLRB. For other cases on the requirement of employers to provide financial
data pursuant to a duty to bargain in good faith see Graphics Centre Ontario, 1976 and norana Metal Industries Ltd.
and c.A.LM.AW.

52 Graphic Arts International Union Local 12-L v. Graphic Centre Ontario Inc. OLRB; Canadian Association of
Industrial, Mechanical, and Allied Workers v. Noranda Metal Industries Ltd. [1975] 1 Can. LRBR 145 at 12.

%% In National Automobile, Aerospace, Transportation and General Workers Union of Canada v. Buhler, the OLRB
found that the using of a threat of shutdown violated the duty to bargain in good faith. Presumably, this principle

would extend to threatening to use unilateral disclaimer.
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V. Conclusion

The treatment of collective agreements during a commercial restructuring is of great
importance because of the capacity for collective agreements to impede successful restructuring,
but also because of their importance in ensuring the equitable treatment of workers. It will be up
to Parliament to determine how best to balance the relationship between the two objectives, and
whether to persevere with the current approach that prevents collective agreements from being
unilaterally disclaimed, or to introduce legislation based on the U.S. model. However, as has

been argued, there are no constitutional obstacles to either approach.

16





