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The Plight of Retail Investors and the CCAA 
Restructuring of the Third-Party Asset-Backed 

Commercial Paper Market* 
 

I. Introduction 
 
In August 2007 Canadian conduits1 selling a complex financial instrument known as 

third-party asset-backed commercial paper (“ABCP”) faced a liquidity crisis when 

nervous investors declined to purchase more notes, leaving the conduits with insufficient 

funds to pay out maturing ABCP.2 Third-party ABCP conduits reached a temporary 

agreement with their largest investors resulting in a voluntary “freeze” of the third-party 

ABCP market. The standstill agreement allowed the parties to negotiate a restructuring 

proposal, and a Companies Creditors’ Arrangement Act (“CCAA”) application was 

eventually filed by the largest noteholder-creditors.3 

 

 Third-party ABCP is a complex financial instrument usually held by large 

institutional investors. However, in the months following the liquidity crisis it became 

apparent a significant number of retail investors held their savings in ABCP notes. As the 

Pan-Canadian Investor Committee’s (“Committee”) worked toward a proposed plan of 

arrangement, communications with retail investors proceeded in a haphazard manner. 

The Committee did not solicit feedback from, or negotiate directly with, these investors. 

Since it was several months after the standstill agreement before the Committee filed a 

                                                
* Research is current to March 6, 2009. 
1 “Conduit” refers to a limited purpose trust that issues ABCP, see Jay M. Hoffman & Jeffrey C. Carhart, 
“Canadian Asset-Backed Commercial Paper Crisis” Miller Thomson LLP (3 October 2007) online: 
<www.millerthomson.com/docs/eSecurities_Notes_October_3_2007.pdf> at 1. 
2 Boyd Erman et al., “Anatomy of a panic” The Globe and Mail (17 November 2007) B6. 
3 Ibid.; Companies Creditors’ Arrangement Act, R.S.C. 1985, c. C-36 [CCAA]. 
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CCAA application, there was also no court appointed monitor present in the early stages 

of the negotiations to deal directly with the communication and negotiations issues 

affecting retail investors in third-party ABCP.4 As creditors, retail investors were neither 

involved, nor in many cases even fully aware, of the restructuring efforts of the 

Committee. 

 

The Canadian third-party ABCP liquidity crisis has highlighted a number of 

regulatory concerns. Though the issue of consumer and investor protection has not been 

widely addressed in the resulting discourse, it is submitted that the liquidity crisis and 

subsequent restructuring raise important issues for analysis.5 Of great relevance to 

Canadian insolvency law is whether retail investors received fair treatment under the 

CCAA restructuring. This essay adopts a consumer protection perspective in arguing that 

the plan and the unique position of retail investors produced a less than favourable result 

for these creditors. 

 

                                                
4 ATB Financial v. Metcalfe & Mansfield Alternative Investment II Corp. (2008), [2008] O.J. No. 1943, 42 
C.B.R. (5th) 260 (S.C.J. [Commercial List]) at para. 17 [[2008] O.J. No. 1943], cited in Janis Sarra, 
“Restructuring of the Asset-backed Commercial Paper Market in Canada” (2008) Annual Review of 
Insolvency Law 315 at 332 [Sarra, “Restructuring”]. 
5 See Geoff R. Hall, “Asset-Backed Commercial Paper and the ‘Intention of Parliament’ in the Ontario 
Court of Appeal” 47 C.B.L.J. 54; Sarra, “Restructuring”, ibid.; Mario Forte, “Re Metcalfe: A Matter of 
Fraud, Fairness, and Reasonableness. The Restructuring of the Third-Party Asset-Backed Commercial 
Paper Market in Canada” (2008) 17 Int. Insolv. Rev. 211; Investment Industry Regulatory Organization of 
Canada, “Regulatory Study, Review and Recommendations concerning the manufacture and distribution by 
IIROC member firms of Third-Party Asset-Backed Commercial Paper in Canada” (17 October 2008) 
online: <http://www.iiroc.ca/English/NewsRoom/Publications/Pages/Other.aspx> [IIROC Report]; 
“Securities Regulatory Proposals Stemming from the 2007-08 Credit Market Turmoil and its Effect on the 
ABCP Market in Canada” Consultation Paper of the Canadian Securities Administrators (October 2008) 
online: Ontario Securities Commission 
<http://www.osc.gov.on.ca/Media/NewsReleases/2008/nr_20081006_csa-abcp-con-paper.jsp>; John 
Chant, “The ABCP Crisis in Canada:   
The Implications for the Regulation of Financial Markets” (2009) Research Study Prepared for the Expert 
Panel on Securities Regulation online: <http://www.expertpanel.ca/documents/research-
studies/The%20ABCP%20Crisis%20in%20Canada%20-%20Chant.English.pdf>. 
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II. The Third-Party ABCP Liquidity Crisis and CCAA 

Restructuring 

Third-party, or non-bank, ABCP, is a complex and risky financial instrument that 

evolved from an earlier, more straightforward model of ABCP.6 Under a simple ABCP 

program, an ABCP trust purchases financial receivables and issues notes, which represent 

a share in the underlying financial assets. Non-bank ABCP is issued by third-party trusts 

that are sponsored and managed by non-bank sponsors.7 The business model employed 

by third-party ABCP conduits was fraught with more risk because, unlike the first ABCP 

models used in Canada, the trusts did not purchase the ownership rights to their 

underlying financial assets. Rather, non-bank ABCP conduits used credit default swaps 

(“CDS”) to link the value of third-party ABCP to a reference portfolio of receivables.8 

 

 Under CDS agreements third-party ABCP trusts were sellers of protection, meaning 

that if reference entity named in the contract defaulted on its credit obligations, the trust 

was obligated to purchase the entity’s corporate bonds at face value from the buyer of 

protection.9 To guarantee seller performance under the CDS agreement, third-party 

ABCP trusts purchased AAA collateral.10 The collateral generated some returns for the 

trust, however, the business structure of the third-party ABCP program required the 

                                                
6 Neal Oswald, “Canadian Asset Based Commercial Paper (ABCP) - Basic Primer” 
PricewaterhouseCoopers (21 February 2008) online: Treasury Management Association of Canada 
<www.tmac.ca/misc/speakers-present/neal-oswald.ppt> at 5. 
7 Hoffman & Carhart, supra note 1 at 1. 
8 Oswald, supra note 6 at 5. 
9 Stephen A. Ross et al., Fundamentals of Corporate Finance, 6th ed., (Toronto: McGraw-Hill Ryerson, 
2007), at 745. 
10 Oswald, supra note 6 at 6. 
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conduit to continue to issue new paper in order to pay out maturing notes.11 Thus, third-

party ABCP trusts entered into credit line agreements with financial institutions which 

would allow the trusts to draw down funds in times of “market disruption” when they 

were unable to roll paper.12 In August 2007 when third-party ABCP conduits could not 

sell new notes, the credit providers argued that there was no “market disruption” and thus 

the conditions of the credit line agreements had not been triggered.13 Unable to pay out 

maturing notes, third-party ABCP conduits were faced with a liquidity crisis. In response 

to the crisis, voluntary standstill agreements were reached with the largest ABCP 

noteholders in order to facilitate negotiations with the hope of preventing the collapse of 

the third-party ABCP market. 

 

Out of the standstill agreements the Committee was formed, comprising a number 

of representatives from various stakeholder groups, notably large investors in third-party 

ABCP. A point of particular interest in the Committee’s preparation of the initial 

application was the applicants’ request that all claimants be grouped into a single class 

for the purpose of voting on the CCAA plan. Ordinarily, the court would use a 

commonality of interest test to determine the classification of creditors. However, in this 

case the court held that “the plan was an offer to all investors and must be accepted by or 

made binding on all investors”, making a single class of creditors appropriate.14 Despite a 

number of differences in terms of investor-creditor risks with respect to the particular 

                                                
11 IIROC Report, supra note 5 at 5. 
12 Oswald, supra note 6 at 8. 
13 Ibid. at 8, 9. 
14 ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 42 C.B.R. (5th) 90 at 
para. 51, 2008 CarswellOnt 2652 (Ont. S.C.J. [Commercial]) [ATB Financial], cited in Sarra, 
“Restructuring”, supra note 4 at 326. 
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notes held, the court found that the plan treated noteholders equitably.15 The court was 

also particularly reluctant to utilize classification approaches that might jeopardize a 

viable plan.16 

 

The use of a single creditor class for the purposes of voting on the plan produced 

some interesting results. At the outset of the liquidity crisis, the Committee was aware of 

approximately 100 large noteholders, however, as time went on it became apparent that 

there were nearly 2,000 retail investors holding frozen paper.17 The voting requirement 

contained in the CCAA specifies that a majority of the creditors holding at least two 

thirds of the value of the creditors is required to approve the plan. Thus, it was imperative 

that the Committee gain the support of the retail investors for the plan to be successful.18 

 

 Retail and institutional investor-creditors were in considerably different situations 

with respect to the frozen notes and insolvency proceedings. While institutional investors 

were suffering financially, retail investors were hardest hit. These investors could not 

realistically afford to wait up to nine years to recover the money they had invested, nor 

could many of them afford to sell their notes soon after the plan was approved at a deep 

discount. Cognizant of the need for retail investor approval of the plan, the Committee 

constructed the arrangement so as to exempt investors holding less than $1 million of 

notes.19 Certain dealers agreed to purchase the notes from these investors once the plan 

                                                
15 Ibid. 
16 Sarra, “Restructuring”, supra note 4 at 326. 
17 Thomas Watson, “Hunter and the Hunted” Canadian Business 81:9 (Summer 2008) 12. 
18 CCAA, supra note 3, s. 6(1). 
19 ATB Financial, supra note 14 at para. 27. 
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was implemented and offer financial assistance in the interim.20 The court noted that 

these initiatives were apparently designed to win the votes of small investors, and that if 

the plan was successful, they would offer substantial relief.21 

 

In order for retail investors to avail themselves of the buy-back program, the 

proposed plan would have to proceed, meaning that retail investors would have to vote in 

favour of the plan. Notably from a perspective of consumer and legal rights, the plan 

included liability releases for various third parties involved with the third-party ABCP 

market.22 The proposed plan won creditor approval, with 96% votes in favour.23 Tallies 

revealed that while some retail investors voted against the plan, the majority of votes cast 

(by both those involved with the creation of the plan and those that were not) were in 

favour of the plan proceeding.24 The success of the vote satisfied the court that 

reclassification of creditors would not alter the outcome, and hence the applicants sought 

court approval of the proposed arrangement.25 

 

The liability releases presented the most controversial issue for the court to 

consider in deciding whether to approve the plan. The releases had been included in order 

to gain much needed financial support from third parties, which would be unable to 

                                                
20 Ibid. 
21 Ibid. 
22 “Amended Plan of Compromise and Arrangement” (19 March 2008) online: Ernst & Young 
<http://documentcentre.eycan.com/eycm_library/Canadian%20Commercial%20Paper%5CEnglish%5CPla
n%20of%20Compromise%20and%20Arrangement%5CPlan%20of%20Compromise%20and%20Arrangem
ent.pdf>, Article 10 at B-25, cited in Sarra, “Restructuring”, supra note 4 at 331. 
23 Sarra, “Restructuring”, supra note 4 at 330. 
24 Ibid. 
25 [2008] O.J. No. 1819, supra note 4 at para. 27, cited in Sarra, “Restructuring”, supra note 4 at 330. 



 7 

contribute to the plan if money was used to defend against costly litigation.26 

Nevertheless, the court raised concerns about approving comprehensive releases for fraud 

claims without knowing whether or not legitimate claims existed. Therefore, the court 

adjourned the application, sending the parties back to the negotiating table to develop a 

revised proposal with respect to the liability releases.27 The result was an amended plan, 

which added a carve out provision for fraud claims against third-party ABCP dealers.28 

The court approved the plan on June 5, 2008, holding that it was fair and reasonable 

within the meaning of the CCAA.29 

 

III. Analysis 

It is argued that the position of retail investors throughout the proceedings and at the 

conclusion of the arrangement leaves something to be desired. Firstly, the fact that retail 

investors owned third-party ABCP is concerning. Third-party ABCP was sold under a 

securities law prospectus exemption, and thus arguably should not have been sold to 

retail investors.30 The inaction of provincial securities regulators in this case is 

disheartening, considering there were nearly 18 times as many retail as institutional 

                                                
26 ATB Financial, supra note 14 at para. 30. 
27 ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 43 C.B.R. (5th) 260, 
2008 CarswellOnt 2820 (S.C.J. [Commercial List]). 
28 “Third Amended Plan of Compromise and Arrangement” (12 January 2009) online: Ernst & Young 
<http://documentcentre.eycan.com/eycm_library/Canadian%20Commercial%20Paper%5CEnglish%5CPla
n%20of%20Compromise%20and%20Arrangement%5CThird%20Amended%20Plan%20dated%20January
%2012%202009.pdf> at 40-41. 
29 ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 43 C.B.R. (5th) 269, 
2008 CarswellOnt 3523 (S.C.J. [Commercial List]). 
30 See National and Ontario Prospectus and Registration Exemptions, O.S.C. NI 45-106 (14 September 
2005), s. 2.35; Mutual Funds, O.S.C. NI 81-102 (12 November 1999). Note that under this prospectus 
exemption, ABCP is free trading after it is initially purchased, however, the purposes of securities 
legislation and investor protection concerns would likely lean in favour of preventing its sale to retail 
investors. 
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investors in third-party ABCP, and substantial personal savings were at stake (and 

inaccessible for 18 months). Further, many retail investors did not have any idea they 

held third-party ABCP, or if they did, it was because investment advisers had promoted 

the notes as a very low risk, liquid investments, comparable to GICs. 

 

The issue of retail investor ignorance becomes a larger concern in the context of 

the concluded restructuring plan, due to the inclusion of liability waivers for parties 

involved in the Canadian third-party ABCP market. Under the plan, allowable fraud 

claims are limited to instances where there was an express fraudulent misrepresentation 

made by a person who knew the representation to be false, and which was made with the 

intention to induce a purchase.31 Damages for such claims are limited to the value of the 

notes less any funds distributed under the CCAA plan.32 With a full understanding of the 

rationale for such liability waivers, this aspect of the plan is concerning from a consumer 

protection standpoint because the issue arising from the sale of third-party ABCP was not 

generally that consumers were victims of fraud, but rather that they suffered due to other 

dealer actions (or omissions) that would fall broadly under tort law.33 Thus, the carve out 

is unlikely to provide a meaningful remedy to most retail investors, while severely 

limiting the legal recourse available to these noteholders. 

 

The absence of securities regulatory investigation and lack of private litigation as 

a means of recourse is disconcerting from a consumer protection standpoint in light of the 

                                                
31 Sarra, “Restructuring”, supra note 4 at 333. 
32 Ibid. 
33 See e.g. David Paddon, “Investment industry's regulator finds ABCP wasn't understood by most dealers” 
The Canadian Press (17 October 2008) online: 660 News 
<http://www.660news.com/news/business/article.jsp?content=b1017134A>. 
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facts surrounding the sale of third-party ABCP to retail investors. Though reports have 

proposed more rigorous regulation of dealers with regard to the sale of third-party ABCP 

to retail investors, regulators and retail investors have not been part of this process. While 

it is readily acknowledged that the restructuring proceedings undertaken by the 

Committee were fraught with numerous challenges such as securing financing, it is 

submitted nevertheless that the impact of the liability waivers on retail investors, in this 

context, has produced a less than desirable result from a consumer protection standpoint. 

 

The lack of a consumer advocate in the Committee negotiations from the outset, 

and indeed the very lack of awareness by the Committee of the retail investors in third-

party ABCP, was most unfortunate. The result was that retail investors were not only left 

out of the negotiations, but were largely unaware of the progress of the negotiations. In 

its review of the proposed plan the court gave voice to these concerns, stating that despite 

the Committee’s care and diligence, it was not able to communicate to the same extent 

with all noteholders.34 In reviewing the initial comprehensive set of liability waivers 

contained in the plan, the court noted that the retail noteholders, who were those with 

potential fraud claims, had not been consulted prior to the development of the proposed 

plan.35 While some consultation was conducted as a result of the court’s remarks, little 

about the plan was changed. 

 

The committee’s ignorance of retail investors in third-party ABCP raises further 

concern about dealer selling practices. This in turn would tend to lend support to efforts 

                                                
34 [2008] O.J. No. 1943, supra note 4 at para. 16, cited in Sarra, “Restructuring”, supra note 4 at 332. 
35 [2008] O.J. No. 1943, ibid. at para. 19, cited in Sarra, “Restructuring”, ibid. 
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to enforce existing securities regulation in this area, and perhaps improving regulation of 

this segment of securities markets. Only the latter has been toyed with, with a few reports 

suggesting the need for better regulation, however little emphasis has been placed on 

consumer protection concerns. While the court eventually approved the plan of 

arrangement, it is nevertheless unfortunate that retail investors were not more involved in 

the negotiation process, as their concerns were in many respects quite far apart from 

those of institutional investors. It is suggested that had a consumer representative been on 

the Committee, the concerns of retail investors might have been better addressed under 

the final arrangement, and probably would have produced a more desirable result for 

these investors without sacrificing the viability of the plan. 

 

The buy-back program and interim credit facilities implemented by the major 

dealers did specifically address some of the financial concerns of these investors. 

However, the buyback programs left retail investors with over $1 million of notes to bear 

the longer-term financial burden of the restructuring alongside institutional investors, and 

credit facilities are no substitute for access to one’s own investments. The $1 million 

threshold for the buy-back program had the adverse result of excluding some retail 

investors who held their entire savings in third-party ABCP through corporations.36 The 

court did not order a hardship consideration process in this instance, instead requesting 

that this issue be considered and reported on.37 The buy-back programs did not all take 

effect until after the successful implementation of the plan, meaning retail investors were 

left with frozen paper for 18 months before realizing financial relief from this initiative. 

                                                
36[2008] O.J. No. 1943, ibid. at para. 39, cited in Sarra, “Restructuring”, ibid. 
37 Ibid. 
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The substantial support shown through retail investor votes for the plan arguably 

evidences their support for its proposals. Under the circumstances, this demonstration of 

support is mitigated in by the fact that there were few, if any, alternatives available to 

these financial strained investors. It is submitted that while the retail investor-specific 

initiatives improved the position of retail investors under the arrangement, they have 

perhaps been painted too favourably. A retail investor with their savings in third-party 

ABCP who was unable to access their money for a year and half was not able to rely on 

interest income, use their savings for university tuition, a new home or medical care. 

Upon the successful completion of the plan this investor simply gets their money back, 

without interest or compensation for the time during which the paper was frozen. Further, 

these investors suffered anxiety and stress during the interim when they were not sure 

whether they had lost their money. While a similar buy-back arrangement might be 

considered very favourable for a corporate creditor, this is arguably not the same 

conclusion to be drawn when assessing whether or not this plan was fair to retail 

investors, especially given the dubious circumstances under which they were sold third-

party ABCP notes. It is argued that while the buy-back deal struck with small investors 

may seem advantageous at first blush, in light of the factual context, it was less than ideal 

from a consumer protection perspective. 

 

In the unique case of the third-party ABCP restructuring, retail investors found 

themselves in a disadvantageous financial position as compared with other creditors 

because they had a very high percentage of their savings in third-party ABCP and were 
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relying on the liquidity of that investment to meet basic living expenses. There is 

arguably no ideal solution in the case of an insolvency of such large proportions and with 

as many complexities as this one. However, it is submitted that there are at least a few 

aspects of the restructuring that could have been conducted in manner that would likely 

have improved the outcome for retail investors from a consumer protection standpoint. 

Firstly, better regulation (and enforcement) with respect to the sale of third-party ABCP 

to retail investors would have been desirable. Secondly, recognition of the unique 

situation of retail investors early on in the standstill agreement stage, and the appointment 

of a consumer representative to the Committee to communicate with these investors and 

advocate for their interests during the negotiations. Thirdly, a plan that better took into 

account the financial strain suffered by retail investors, perhaps by offering return of the 

value of their investment plus a fair rate of interest in exchange for consenting to the 

liability waivers. 

 

The restructuring of the third-party ABCP market under the CCAA is a 

remarkable achievement for Canadian insolvency law. However, with the benefit of 

hindsight, it is acknowledged that certain aspects of the proceedings could have been 

conducted in a manner that would have better addressed the unique circumstances of 

retail investors, many of whom unwittingly found themselves in the thick of the liquidity 

crisis. Very little is for certain in the situation of a restructuring, and especially given the 

tumultuous market conditions that served as a backdrop to the third-party ABCP 

insolvency. It is argued nevertheless that one or more of the three suggestions noted 

above would likely have had a positive impact on the position of retail investors in this 
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case, which would have resulted in a more desirable outcome from a consumer protection 

standpoint. 

 

IV. Conclusion 

From a consumer protection standpoint, the successful completion of the CCAA 

restructuring of third-party ABCP trusts may be described as wanting with respect to the 

position of retail investors. This paper has voiced concern regarding the circumstances 

surrounding the sale of third-party ABCP to individual investors, and the implications of 

the liability waivers contained in the restructuring plan for regulation and enforcement of 

wrongful practices in this regard. The absence of a consumer advocate on the Committee, 

and the lack of attention paid to retail investor concerns throughout much of the 

negotiations process have also been critiqued. Finally, the buy-back and credit facility 

provisions in the plan of arrangement have been critically analyzed, in suggesting that 

these efforts were perhaps not adequate to address the unique financial concerns of retail 

investors in this instance. This discussion has served to highlight the awkward and 

undesirable position of retail investors in the third-party ABCP restructuring, and 

therefore the importance of careful consideration of retail creditor concerns in such an 

insolvency. With the benefit of hindsight, some initial suggestions for improving the 

position of retail investors have been put forth. It is hoped that these suggestions might 

serve to inform future proceedings of this nature. 
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