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1. Introduction
Courts in different jurisdictions have long been communicating amongst themselves. Courts

communicated indirectly through letters rogatory, through their written decisions or merely asking
counsel for the goings-on in the other court. Such communication was often too slow and
cumbersome for “real time” insolvency litigation where “matters must often be dealt with urgently if

there is to be anything left to save.”*

Worries also existed that counsel would be an imperfect
conduit of information.? New technology has given judges the opportunity to communicate directly
and instantaneously with their counterparts across the globe through email, telephone or even video-
conference. What once was unheard of is now a relatively common occurrence in large cross-border
insolvencies.> One of the most notable forms of court-to-court communication is the joint hearing,
whereby two courts hear the same motion on both sides of the border while connected by a video or
telephone link. Judges may communicate without the presence of counsel both before and after the
hearing.*

Despite the significant advantages implicit in the new forms of court-to-court communication
there are worries that communications between judges can contravene the principles of procedural

fairness. Farley J., one of direct court-to-court communication’s greatest advocates, has recognized

the “fundamental issues of procedural fairness” involved.® Judges have enunciated a need to avoid

! Honourable J. M. Farley, Q.C., “Globalization and Its Impact on Cooperation and Coordination in Cross-Border
Insolvency Cases” (Paper presented to the Ontario Bar Association Civil Litigation - When the Butterfly Flaps its Wings:
Cross-Border Litigation in Your Practice , February 2009) at 15. [“Globalization™].

% The Honourable J. M. Farley, Q.C., “Collective Report” (Address to the Joint UNCITRAL/INSOL Judicial Colloquium
on Cross-Border Insolvency, March 1997) at 7.

® Farley J. disputed that court-to-court communications were ever radical when discussing the first telephonic joint
hearing: *...What we were involved in was not anything that was radical in concept (although it may have been radical in
the sense of perhaps not having been done before and thus radical only in what might be called a mechanical sense). It is
of course common sense.” (The Honourable J. M. Farley, Q.C., “A Report to the General Congress on The Judicial
Colloguium” (Address to the INSOL International Conference, 1997) at para. 10 [“Report to the General Congress™] ).

* See for example, the Cross-Border Insolvency Protocol in Re Progressive Moulded Products Ltd. Ont. Sup. Ct. Case No.
CV-08-7590-00CL, (June 24, 2008) at para. 11(d) [Progressive Protocol]; see also the Cross-Border Insolvency Protocol
in Re Loewen Group, Ont. Sup. Ct., Case No. 99-CL-3384, (June 1, 1999) at para. 11 [Loewen Protocol].

® Farley J., “Globalization,” supra note 1 at 41. Farley J. also writes that the procedural fairness issues have been “well
addressed over the past decade.” This paper agrees with that standpoint for the most part but, as the analysis
demonstrates, not all the issues have been resolved.
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even the spectre of judges “merely picking up the telephone without notice” and “coming to a

16

‘covert’ arrangement to resolve the matter.”> An American judge noted that most judges would find a

legislative provision allowing for direct communication to be unnecessary and an “odd
authorization.”’

The framework for court-to-court communications in any particular insolvency proceeding is
often provided by a cross-border insolvency protocol (which for brevity | refer to as a protocol). A
protocol is an agreement between courts that is intended to facilitate the coordination of the
insolvency proceedings.® Protocols are drafted on a case-by-case basis and take the form of an order
of the courts of both jurisdictions. The protocols address how the parties and courts are to cooperate
with terms dealing with a multitude of issues including the provision of notice, creditors’ right to be
heard, the payment of insolvency professionals and, most importantly for this paper, court-to-court
communications. Over the past two decades a pro-forma protocol has developed. This is to say that
many protocols resemble each other, with only small modifications from one protocol to the next. °

Although no formal precedential document exists, for ease of reference I refer to the terms that are

common between protocols as the Standard-Form Protocol. ™

® Farley J., “Collective Report,” supra note 2 at 8. Lord Justice Millet echoed Farley J.’s concerns in “Collective Report”
(Address to the Joint UNCITRAL/INSOL Judicial Colloquium on Cross-Border Insolvency, March 1997) at 10.

" Judge Clark “Collective Report” (Address to the Joint UNCITRAL/INSOL Judicial Colloquium on Cross-Border
Insolvency, March 1997) at 15-16.

® Draft UNCITRAL Notes on Cooperation, Communication and Coordination in Cross-Border Insolvency Proceedings,
UNCITRALOR Working Group V (Insolvency Law), 36™ Sess., UN Doc. A/CN.9/WG.V/WP.86 (2009) [UNCITRAL
Notes].

’ There is no writing on why protocols have evolved from unique ad-hoc solutions to pro-forma agreements that deal only
with procedural and administrative terms. One rationale is that judges are aware that protocols can be used to manipulate
the process and thus are more suspicious of approving novel protocols (see Calpine Canada Energy Ltd. (Re) (2006), 26
C.B.R. (5th) 77 (Alta. Q.B.) at paras. 38-39). Another rationale is that protocols began being introduced early in the
insolvency proceeding. When time for pre-filing negotiations is tight, as it often is, it is easier, and a greater assurance of
court approval, to slightly alter the most recent Standard-Form Protocol than to introduce significant modifications (see
UNCITRAL Notes, supra note 5 at 28). A further examination of this trend is beyond the scope of this paper.

% Throughout this paper when I refer to the Standard-Form Protocol it is for ease of reference only and as a replacement
for citing the numerous protocols that include that specific term. However, reference is always made in the footnotes to at
least one protocol with those terms. For examples of Standard-Form Protocols see Cross-Border Insolvency Protocol in
Re Philip Services Corporation Ont. Sup. Ct., Case No. 99-CL-3442, (June 25, 1999); Cross-Border Insolvency Protocol
in Re Matlack Inc., Ont. Sup. Ct., Case No. 01-CL-4109, (April 19, 2001); Cross-Border Insolvency Protocol in Re
Laidlaw Inc., Ont. Sup. Ct., Case No. 01-CL-4178, (August 10, 2001); Cross-Border Insolvency Protocol in Re Systech
Retail Systems Corporation Ont. Sup. Ct., Court File No. 03-CL-4836 (January 20, 2003) [Systech Protocol]; Progressive
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Despite the importance of the communication provisions in the Standard-Form Protocol little
has been written about either their use or their propriety. This paper directly addresses the
fundamental issues of procedural fairness at play in these provisions and argues that several of the
provisions should be redrafted to avoid unfairness or the appearance thereof. In part 2 of the paper |
address the American Law Institute’s Guidelines Applicable to Court-to-Court Communications in
Cross-Border Cases™ (the “Guidelines”). Communications, however, have extended beyond the
narrow boundaries set by the Guidelines. Part 3 of the paper details the procedural fairness issues at
play in court-to-court communications. In Part 4 of the paper I look at individual communication
provisions in the Standard-Form Protocol. Many of these provisions prove to be fair to interested

parties; however, two in particular are not.

2. The Guidelines
The Guidelines were developed by the American Law Institute in an effort to ensure that the

communications are appropriate and transparent. While they are not binding they have been adopted
by the Ontario Courts and incorporated by reference into numerous protocols.*> However, the reality
of court-to-court communications has expanded beyond the narrow constraints of the Guidelines.
Guideline 7 instates formal procedures for all telephone or video communications. It requires
that the affected parties be entitled to participate and the communications be recorded or
transcribed.™® These requirements prevent informal or impromptu discussions between the judges.

Guideline 9 states that judges are entitled to confer without counsel present before or after a joint

Protocol, supra note 4; Cross-Border Insolvency Protocol in Nortel Networks Corporation, Ont. Sup. Ct. Case No. 09-
CL-7950 [Nortel Protocol]; Cross-Border Insolvency Protocol in Indalex Holding Corp. , Ont. Sup. Ct. Court File No.
CV-09-8122-00CL [Indalex Protocol]; Cross-Border Insolvency Protocol in Re Masonite International Inc. Ont. Sup. Ct.,
Case No. 09-8075-00CL (March 16, 2009).

1 “Court-to-Court Guidelines”: Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases,
published by the American Law Institute (16 May 2000) and adopted by the International Insolvency Institute (10 June
2001) [Guidelines].

12 See for example Progressive Protocol, supra note 4, Cross-Border Insolvency Protocol in Re Pope and Talbot Ltd. B.C.
Sup. Ct., Case No. SO77839 (December 14, 2007) at para. 22 [Pope and Talbot Protocol]., Quebecor Cross-Border
Insolvency Protocol in Re Quebecor World Inc., QB Sup. Ct. Case No. 500-11-032338-085 (January 21, 2008) at paras.
22, 23 [Quebecor Protocol], Nortel Protocol, supra note 10 and Indalex Protocol, supra note 10. The terms of the
protocol always take precedence over any provision of the Guidelines.

3 Guidelines, supra note 11 at 16-17
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hearing. In advance of a joint hearing, judges may communicate to coordinate or resolve
“procedural, administrative, or preliminary matters.”** After a joint hearing has concluded
communication may occur “for the purpose of determining whether coordinated orders could be
made by both Courts and to coordinate and resolve any procedural or non-substantive matters
relating to the joint hearing.”* The phrase “determining whether coordinated orders could be made”
is ambiguous. The wording implies that judges may determine whether they intend to make similar
orders but the communications may not include an active discussion of what decisions should be
reached (i.e. to actually coordinate the terms). Given the Guidelines’ general focus on procedural
and non-substantive discussion it seems unlikely that the document envisions a post-hearing
substantive discussion of policy and law in an effort to reach complementary decisions.

Court-to-court communications have, however, expanded beyond the narrow scope allowed
for in the Guidelines. Judges often communicate without counsel present. The conversations
between Farley J. and Rakoff J. in Muscletech are only one example.'® Several provisions in the
Standard-Form Protocol explicitly allow for communications without the presence of counsel.'’
Notice is not always provided. As André Berends reports, “some common law judges have even
stated that they are able to ‘just pick up the phone’ to contact foreign courts.”*®

Furthermore, despite the ambiguity in the Guidelines, the conversations between judges
surrounding joint hearings seem to deal with substantive issues as well as purely administrative

matters. Since the content of the communications is generally not in the record, the substantive

nature of the discussions must be inferred.

" Guidelines, ibid. at 18

' Ibid.

'8 Re Muscletech Research and Development Inc., 19. C.B.R. (5") 57, [2006] O.J. No. 462 (Ont. Sup. Ct.) (Cited to QL)
[Muscletech] (Farley J. reported in his decision that he and Judge Rakoff “had a very pleasant and productive discussion
as to coordination and cooperation and we will continue with that liaison and endeavour” at para. 5).

17 See for example Progressive Protocol, supra note 4 at paras. 11(a), 11(d)(v) and 11(d)(vi).

18 André J. Berends, "The UNCITRAL Model Law on Cross-Border Insolvency: A Comprehensive Overview" (1998) 6
Tul. J. Int’l & Comp. L. 309 at 379.
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For example in Livent, a joint hearing was held for two motions that dealt with substantive
issues such as which jurisdiction’s rules of procedure would govern a future joint hearing. The
issuing of joint reasons in this instance implies that the judges moved beyond mere ‘coordination’

to communicating on the substance of the decision itself.*

This is not surprising as substantive
discussions are beneficial to the efficacy of an insolvency proceeding.”® Joint hearings are
commonly used to determine sale procedures or to approve a sale.?* Such approvals are facilitated
by a substantive discussion between the judges of the policies underpinning the law in each

jurisdiction. There are good reasons for judicial discussions to extend beyond the boundaries of the

Guidelines in order for judges to reach consistent decisions.

3. Procedural Fairness
With court-to-court communications extending beyond the scope imagined a decade ago in

the Guidelines it is necessary to ensure that they abide by, and have the appearance of abiding by,
domestic law.?? This entails an analysis of whether the communications are procedurally fair. Two
basic principles are at play: judicial independence and the parties’ right to be heard. First, in order to
act independently, judges must be able to decide cases without the influence of other parties, whether
that be the executive “or even another judge.”? There is a question as to what degree
communications with a judge in another jurisdiction influences a judge’s decision.

Second, a party’s right to be heard is not generally consistent with ex parte communications.
While less problematic than a discussion between a judge and another party, a conversation between

the judges in the absence of the parties is still an ex parte communication. It also contradicts the

9 Re: Livent Inc. (2000), 2000 CarswellOnt 1899 (Ont. Sup. Ct.).

% This was recognized by the 3" Circuit U.S. Court of Appeals in Stonington Partners v. Lernout & Hauspie Speech
Products N.V. 310 F. 3d 118 at 133 (courts should communicate to provide each other “at the very least, an understanding
of the policy considerations underpinning salient aspects of the foreign laws”).

*! See Farley J., “Globalization,” supra note 1 at 46-7.

%2 Farley J., “Report to the General Congress,” supra note 3 at para. 10.

2 R.v. Beauregard (1986), 30 D.L.R. (4™) 481 at 491 (S.C.C.).
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t.2* As a result of such communications,

imperative that justice be administered in an open cour
parties cannot know what is said in these conversations and have no ability to respond to them. New
issues of evidence or law may have been raised on which the parties do not have an opportunity to
persuade the judges. %

Generally, there is less of a concern for procedural fairness where administrative or

procedural issues are discussed by the justices.”® This can be attributed simply to the fact that such

communications do not affect a party’s substantive rights.

4. Communication, Fairness and the Standard-Form Protocol
The Standard-Form Protocol has several provisions that deal with court-to-court

communication. To examine how consistent each provision is with the requirements of procedural
fairness | have divided them into four categories: provisions dealing with joint hearings, general

communication provisions, communication provisions for forum selection and advice provisions.

4(A) - Communication Provisions for Joint Hearings
There are three types of communication associated with a joint hearing: communications in

advance of the hearing, the joint hearing itself and post-hearing communications. The advance
communication and the communications during a proceeding itself do not raise concerns. Rather, it
is post-hearing communication that is the most likely instance of substantive ex parte
communication. The Standard-Form Protocol dispels any ambiguity in the Guidelines and allows
substantive communications. Similar to the Guidelines, the Standard-Form Protocol enables

communications for the purpose of “determining whether consistent rulings can be made by both

**R.v. Turner [1970] 2 All E.R. 281 (C.A.)

% Consolidated-Bathurst Packing Co. v. International Woodworkers of America, Local 2-69 (1990), 68 D.L.R. (4™) 524 at
533, 535 (S.C.C.) (per Sopinka J. dissenting) [Consolidated-Bathurst]; see also, David Mullan, Administrative Law
(Toronto: Irwin Law, 2001) at 320.

% Re Pope and Talbot Ltd. (Dec 14, 2007), Vancouver SO77839 (B.C. Sup. Ct.) .
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courts.”?” However, the Standard-Form Protocol also permits communication for the purpose of

28 \While the coordination of the terms of a

“coordinating the terms of the Courts’ respective rulings.
decision could be strictly procedural, it is not necessarily so and there is no restriction on the content
of the communications. In combination these two clauses allow for substantive communications.

The Standard-Form Protocol is also clear that such discussions may proceed “with or without
counsel being present.”* Communications in the absence of counsel are necessary for an open and
frank discussion between the judges. The participation of counsel or transcribing the
communications would infringe on the deliberative secrecy that facilitates the making of difficult
decisions. As such, both procedural fairness concerns are present: ex parte communications and the
potential for judges to influence each other. The process of the joint hearing however ensures that,
despite these concerns, all parties are treated fairly.

The rationale of the rule against ex parte communications is that they deprive the parties of
the opportunity to know and respond to all the evidence or arguments that have been raised before
the judges. However, both judges have had the benefits of all the arguments and evidence presented
at the joint hearing. The ensuing discussion between the judges may be substantive but would deal
only with issues that were raised in open court and that the parties have had a sufficient opportunity
to respond to.

As for judicial independence, it is undeniable that court-to-court communications can

influence the decisions of judges. Indeed, this is their purpose. However mere influence does not

breach the principle of judicial independence. In Valente the Supreme Court discussed judicial

%" Guidelines, supra note 11 at 18; Progressive Protocol, supra note 4 at para. 11(d)(vi); see also Cross-Border Insolvency
Protocol in Eddie Bauer Holdings Inc., Ont. Sup. Ct., Case No. 09-8240-CL (June 25, 2009) at para. 10(d)(vi) [Eddie
Bauer Protocol]; see also Pope and Talbot Protocol, supra note 12 at para. 10(iv)(f).
28 H

Ibid.
 progressive Protocol, supra. Note 4 at para. 11(d)(vi).
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independence as being free from dependence on any other person or institution.*® Simple discussion
with another party, just because they might influence the decision, does not affect the judge’s
independence. They still make their own decision. The Supreme Court of Canada dealt with a
similar issue in Consolidated Bathurst:

A discussion [with a colleague] does not prevent a decision-maker from

adjudicating in accordance with his own conscience and opinions, nor does it

constitute an obstacle to this freedom. Whatever discussion may take place, the

ultimate decision will be that of the decision-maker, for which he assumes full

responsibility.
Judges have a long tradition of talking to other judges about cases without compromising their
independence.®* The Ontario Court of Appeal recognized the frequency of such discussions when
they observed that “if every Judge's judgment were vitiated because he discussed the case with some
other Judge a good many judgments existing as valid and unimpeachable ought to fail.”** Moreover,
it is hard to distinguish this case from the discussion among several judges sitting on a panel in the
same court. The judges on the panel have heard the same arguments and they confer substantively
about them in private. The thrust and parry of these substantive debates do not infringe upon
procedural fairness: “courts of appeal ... do not have to call back the parties every time an argument
is discredited by a member of the panel.”** This is despite the fact that appellate court judges report
that these discussions can change their minds about the outcome of the appeal.®

Post-hearing communications not only are procedurally fair, they may provide an added

benefit to the judicial process by increasing the sense of cooperation between the courts. These

%R, v. Valente (1985), 24 D.L.R. (4™ 161 at 170. See also R. v. Beauregard, supra note 23 (judicial independence is a
“complete liberty of individual judges to hear and decide the cases that come before them: no outsider...even another
judge... should interfere” at 491).

%! Consolidated Bathurst, supra note 24. at 561.

%2 The Canadian Judicial Council’s “Ethical Principles for Judges” (available at: http://www.cjc-
ccm.gc.ca/english/conduct_en.asp)does not deal with this issue directly.*> However, the more detailed ABA Model Code
of Judicial Conduct (2008) specifically allows a judge to confer on an ex parte basis with another judge. See Leslie W.
Abramson, “The Judicial Ethics of Ex Parte and Other Communications” (2000) 5 Hous. L.R. 1343 at 1351.

¥ Toronto & Hamilton Highway Commission v. Crabb (1916), 32 D.L.R. 706 at 708 (Ont. C.A.).

¥ Consolidated-Bathurst, supra note 25 at 566.

% lan Greene et. al., Final Appeal: Decision-making in Canadian Courts of Appeal (Toronto: James Lorimer &Co., 1998)
at 63.
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conferences can only further each judge’s understanding of the issue from the other jurisdiction’s
perspective. Much the same might be achieved by a Canadian judge receiving a decision of the U.S.
judge and the accompanying reasons. However, a substantive post-conference discussion allows this

exchange to flow both ways before each judge makes her decision.

4(B) - General Communication Provision
Standard-Form Protocols include a provision that allows for direct communication between

judges without being tied to a specific purpose or event. | refer to this clause as the general
communication provision. While the clause differs slightly between protocols the most common
version in found in the Pope and Talbot Protocol:

The U.S. Court and the Canadian Court may communicate with one another,

with or without counsel present with respect to any procedural matter relating
to the Insolvency Proceeding.®® [emphasis added]

There was real discussion at the motion to approve the Pope and Talbot Protocol of whether such
communications were appropriate. There was a concern that it would allow too much substantive
discussion amongst the judges without the presence of counsel. Indeed the word “procedural’
appears to have been inserted into similar terms from previous protocols that had allowed
communications “with respect to any matter relating to the Insolvency Proceedings” [emphasis
added].*” The Pope and Talbot Protocol wording does not preclude all the fairness issues as even
procedural matters can have a significant effect on the rights of parties. However, both the Delaware
and Ontario courts were convinced that the drafting provided adequate protection for the parties.*®

In the Nortel Protocol and the Indalex Protocol, the term “with or without counsel present” is

excised, arguably leading to even greater procedural protection for the parties.** Without this term

% pope and Talbot Protocol, supra note 12 at para. 10(i); Quebecor Protocol, supra note 12 at para. 10(a).

%7 Systech Protocol, supra note 10 at para. 12; Cross-Border Insolvency Protocol in Re PSINet Inc., Ont. Sup. Ct. Case No.
01-CL-4155, (July 10, 2001) at para. 13.

% Re Pope and Talbot Ltd., supra note 26 at paras. 4 (per Brenner C.J. of the B.C. Sup. Ct.) and 12 (per Sontchi J. of the
U.S. Bankr. Ct. (Del.)).

% Nortel Protocol, supra note 10 at para. 12(a); Indalex Protocol, supra note 10 at para. 13(a).
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the Guidelines would likely govern, requiring the presence of counsel for any communications.*
However, this level of procedural protection may be too restrictive. Requiring the parties’ attendance
at every instance of communication greatly restricts the ability of the judges to contact each other as
issues present themselves and adds unnecessary formality to the discussions. In addition, for judges
who may never have met, the procedural calls may very well be the foundation of their collegial
relationship. The presence of sixteen counsel can only inhibit the process of the judges getting to
know each other. In short, the added protections in these protocols may actual hamper the
efficaciousness that such communications are meant to add to the proceedings.
The Eddie Bauer Protocol tilts heavily in the other direction, providing that courts:

May communicate with one another, with or without counsel present with

respect to any procedural or substantive matter relating to the Insolvency

Proceeding.* [emphasis added]
The addition of the term “substantive” avoids the narrow balance between efficiency and fairness
established in the Pope and Talbot Protocol. Such discussions lack any of the protections that are
inherent in a post-joint hearing communications. This clause allows judges to discuss substantive
issues in ex parte communications without first raising the issues in open court and giving the parties
an opportunity to respond. Such clauses should be avoided. If a substantive discussion is to occur
between judges there should be some form of joint hearing with appropriate notice (although for
urgency the joint hearing could be conducted telephonically). Otherwise such a general provision

should be restricted to procedural matters.

4(C) - Communication for Forum Selection
The Standard-Form Protocol includes several provisions that allow the judges to consult each

other on procedures for determining which forum should decide an issue. One such provision

regards dispute resolution of issues relating to the protocol. The court where the issue is originally

“0 Both the Nortel Protocol, supra note 10 and the Indalex Protocol, supra note 10 incorporate the guidelines by reference
in their preamble.
“! Pope and Talbot Protocol, supra note 12 at para. 10(i); Quebecor Protocol, supra note 12 at para. 10(a).
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addressed “shall consult with the other Court” and afterwards may either (a) render a binding
decision (b) defer to the determination of the other court or (c) hold a joint hearing.*?

Consultation is a necessary component of a protocol if there is to be the possibility to defer to
a decision of another court. It would be strange to defer to a decision without ascertaining the other
court’s opinion on whether deferral is appropriate. Deferral itself is inherently important because it
gives life to the protocol’s purpose of comity and cooperation between the courts.* Deferral shows
a respect for the other state’s sovereignty.*

However, the consultation provision raises difficult questions particularly regarding how it is
to function. The level of party involvement in the consultation is unclear. It is equally unclear
whether the courts themselves pose questions to the other court or formulate arguments in response.
Blair J. raised these issues in Olympia and York:

This does not answer the question of what role the "consulting” Court is to

play...What about the input of the parties in that process? What about the rights

of the parties if there is no such input? Is the consulting Court to hire counsel in

the other jurisdiction and "move for directions”, in effect, from the "consulted

court™? ... I am not prepared to approve the "mechanics" of that provision, to

the extent they exist, if approval means that this Court is to assume some sort of

pro-active role in the process.*®
The solution must lie in establishing a procedurally fair process. It is natural that when a relevant
issue is raised before a judge she would hear from all the parties in her own court. That judge, the
consultor, would advise her foreign counterparty, the consultee, as to what occurred in her courtroom
and ‘consult’ for his opinion. The consultee judge should then hear request submissions form

counsel in his own court, with full access to the documents filed in the consultor jurisdiction. Fully

briefed by the parties, the judges could then have a full consultation between them.

“2 See for example Progressive Protocol, supra note 4 at para. 27; Nortel Protocol, supra note 10 at para. 25.

“*progressive Protocol, ibid. at para. 7(d); Loewen Protocol, supra note 4 at para. 6(d). Re: Olympia & York
Developments Limited (1993), 20 C.B.R. (3d) 165, [1993] O.J. No. 1748 at para. 16 per Blair J (cited to QL) [Olympia
& York].

*“ See Farley J., “Collective Report,” supra note 2 at 7.

> Olympia and York, supra note 43 at para. 15.
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Admittedly this could lead to bizarre and circuitous consequences. Each judge could have
their own hearing only to decide that the matter is to be best decided at a joint hearing. If the
relevant matter was whether a specific issue should be dealt with under the aegis of the protocol this
could conceivably lead to a second joint hearing where the substance of the issue was in fact
addressed.*® The other option is redrafting each of these provisions to require a joint hearing in each
instance. This too, however, may be too onerous for many simpler matters that could be addressed
simply by the consultation process outlined above. So while perhaps absurd at the extremes, such a
process appears necessary to preserve consultation while providing the parties with the opportunity to

be heard.

4(D) - Advice Clauses
There are two “advice clauses’ in the Standard-Form Protocol whereby one judge seeks advice or

guidance from her counterpart. The foreign law clause provides that where a court has jurisdiction
over a matter which requires the application of the law of the other court it may “seek the written
advice of the other Court, which advice shall be made available to all parties in interest.”*” A second
term, the advice or guidance clause, allows the courts, when implementing the terms of the protocol,
to provide “advice or guidance” to each other “with respect to legal issues.” Once a court determines
that providing advice is appropriate, it issues written advice to the other court and all parties in
interest. The courts may decide jointly to invite interested parties to make submissions in response to
the written advice.*® Both provisions have a similar mechanisms comprising: (1) the agency of the
initiating court; and (2) the ability of the parties to see the written result of the consultation after it

has been received.

“® Nortel Protocol, supra note 10 at para. 6 and Indalex Protocol, supra note 10 at para. 7 both include consultation clauses
for determining whether an issue should be dealt with under the principles of the protocol. The form of the clause is the
same as the dispute resolution clause described above.

“" progressive Protocol, supra note 4 at para. 13. Nortel Protocol, supra note 10 at para. 14.

a8 Progressive Protocol, ibid. at para. 28; see also, Nortel Protocol, ibid. at para. 26.
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The provisions have the potential to deal with substantive issues. The advice and guidance
clause only applies to the terms of the protocol itself; however, several protocols have terms that deal
with substantive issues.*® Additionally, if the matters were purely procedural any communication
would fall under the aegis of the general communications provision. If this clause were strictly
limited to procedural advice it would thus be redundant. As for the foreign law clause, dealing with
matters of substance lies at the heart of the provision.

Farley J., addressing court-to-court communication in the context of family law, supports the
idea of a foreign law clause. He argues however that such advice should be provided by a judge not
involved in “the following substantive decision-making” and that parties should be given the
opportunity to accept the advice as correct or take issue with it.>

In my view however, it would be undesirable to involve the parties only through the ex post
divulgence of the written advice. The advising judge lacks the advice of counsel on the issue.
Moreover, counsel in the court receiving the advice have no ability to influence the formation of the
advice. Even if the advising judge asks for submissions in his court, the receiving court parties may
have to attorn to address the issue. Once presented as a final opinion, the advice of the advising
judge will carry significant influence. Even with the aid of expert witnesses, parties asked to take
issue with unfavourable advice will find it difficult to rebut what is effectively a decision of the
foreign court on the law of its jurisdiction.

It is illustrative to compare the foreign law clause to the ability of U.S. federal courts to refer
(certify) a question of state law for determination by the highest state court. >* When a federal court
certifies a question, the state court may accept or decline the certification, which itself may require

argument by the parties. If certification is accepted, the parties submit briefs on the merits of the

“° Consider the PSINet Protocol, supra note 37 or the Quebecor Protocol, supra note X.

% Honourable James M. Farley, “Good Practice for Direct Judicial Communication” (Speech presented to the Joint
European Union — Hague Conference on Private International Law Conference on Direct Judicial Communication on
Family Law Matters and the Development of Judicial Networks, January 2009) at 5 [“Family Law™].

51 Verity Winship “Cooperative Interbranch Federalism: Certification of State-Law Questions by Federal Agencies”
(2001) 63(1) Vand. L.R. 181 at 185.
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issue.* A similar approach exists in Canada under the *stated case’ provisions that allow a tribunal

to refer a question of law for determination by a court.™

Although a different court is determining
the issue the parties remain the same throughout the process and have an opportunity to be heard at
every juncture.

The ability to refer a question of foreign law, or to seek advice on the implementation of the
protocol, seems to be an ideal use of a protocol and the height of judicial cooperation.>* The
informal consultation provisions in the Standard-Form Protocol however fail to outline a sufficiently
fair procedure for doing so. There may be no solution that is both efficient and fair. A balance,
though, may be struck by having a joint hearing on the issue with parties in both courts able to make

submissions. With the submissions effectively presented by all parties before the judges, the two

judges could then confer post-hearing to discuss the appropriate decision.

5. Conclusion
The Standard-Form Protocols, combined with the Guidelines, have developed

communication provisions with which parties and judges are familiar and comfortable. Ideally they
allow for the maximum cooperation and coordination of the proceedings while remaining fair to all
parties involved. While this holds true for communications surrounding a joint hearing and the
restricted wording of the general communication provision, the communication provisions dealing
with forum selection and advice are problematic. When drafting future protocols parties should
remain conscious of these difficulties and draft provisions that specifically provide for adequate party
participation throughout the consultation process.

A fair and efficient process of court-to-court communication need not be limited to

international insolvency. Farley J. has addressed the possibility of court-to-court communications in

%2 Rebecca A. Cochran, “Federal Court Certification of Questions of State Law to State Courts: A Theoretical

and Empirical Study,” (2002-2003) 29 J. Legis. 157 at 160.

%% See for example the Ontario Municipal Board Act, R.S.0. 1990, C-0.28 s. 94(1); see also Ontario Rules of Civil
Procedure R. 61.01(a).

* Olympia and York, supra note 43 at para. 16.
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a family law context.>® Protocols could be used to increase coordination of domestic Canadian
insolvency hearings where there are multiple fora in different provinces. The same holds for class-
action proceedings where certification is granted in multiple jurisdictions. For any proceeding where
there are multiple fora dealing with substantially the same proceeding, a protocol outlining court-to-
court communication could be applied. If international insolvency proceedings are any guide, the
introduction of a structured system for court-to-court communication could dramatically improve the

speed and efficacy of these proceedings.

% Farley J., “Family Law” supra note 50.
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