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Introduction

In a recent judgment of the Ontario Superior Court of Justice, Morawetz J. noted that
Canadian insolvency law “do[es] not mesh very well with environmental legislation.”! The
Supreme Court of Canada had an opportunity to address this issue in Newfoundland and
Labrador v AbitibiBowater Inc.> The question before the court was whether or not orders
issued by a regulatory body with respect to environmental remediation work should be
treated as monetary claims under the Companies' Creditors Arrangement Act (CCAA).> The
court articulated a test for determining when an environmental order is a claim subject to
CCAA proceedings. The court made it clear that environmental matters in insolvency
proceedings would be decided by reference to insolvency statutory provisions rather than
principles of environmental law. However, the test frustrates the principles of insolvency
law by being unnecessarily vague and unpredictable.

This paper will provide a brief overview of the legal framework and factual
background which set the context for the decision; summarize and critique the newly
articulated test for the treatment of environmental orders; consider the court’s treatment of
the polluter pays principle; and, highlight the implications for insolvency law and

environmental regulation.

Pre-Abitibi jurisprudence for treatment of environmental orders
Abitibi is the Supreme Court’s first consideration of how environmental orders should
be treated in insolvency proceedings. Earlier court rulings suggested the public interest could

be a determining factor in deciding whether regulatory orders that require the insolvent

! Nortel Networks Corp (Re) 2012 ONSC 1213 at para 101 [Nortel].
22012 SCC 67 [4bitibi].
3RSC 1985, ¢ C-36 [CCAA].
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company to incur costs should be treated as claims and compromised in insolvency
proceedings. * However, subsequent amendments to the CCAA and Bankruptcy and

Insolvency Act® have caused the relevance of these cases to be dismissed.®

Statutory framework for treatment of environmental orders

Provisions in the CCAA and BIA specifically contemplate the treatment of regulatory
orders, including environmental orders. Section 11.8(9) of the CCAA provides that a claim
for remediation costs is a claim under the CCAA “whether the condition arose or the damage
occurred before or after the date on which proceedings under this Act were commenced.”’
Section 11.8(8)® secures a charge against the affected property that ranks ahead of all other
claims. Section 11.1(2)° clarifies Parliament’s intention that the stay of proceedings does not
absolve the debtor company of its duty to comply with regulatory orders, except where the
regulator is enforcing a payment ordered by the regulator or the court. Section 11.1(3)"
provides discretionary authority to the court to stay specific actions by the regulator where
the court considers it necessary to obtain a viable compromise or arrangement and where the

stay would not be contrary to the public interest.

Facts in Abitibi
Newfoundland and Labrador issued orders to AbitibiBowater Inc. (Abitibi) after

Abitibi sought and received protection under the CCAA4. The orders required Abitibi to

4 See Canada Trust Co v Bulora Corp Ltd (1981), 39 CBR (NS) 152 (Ont CA); Panamericana de Bienes y
Servicios S.A. v Northern Badger Oil & Gas Ltd (1991), 81 DLR (4th) 280 (Alta CA); Lamford Forest Products
Ltd (Re) (1991), 86 DLR (4™ 534 at 540-541 (BCSC); Shirley (Re) (1995), 129 DLR (4™) 105 at 109 (Ont Gen
Div).

SRSC 1985, ¢ B-3 [BIA].

¢ See General Chemical Canada Ltd (Re) 2007 ONCA 600 at para 46.

" CCAA, supra note 3, s 11.8(9). The BIA contains a similar provision (BIA, supra note 5, s 14.06(8)).

8 CCAA, supra note 3, s 11.8(8). The BIA contains a similar provision (BIA, supra note 5, s 14.06(7)).

® CCAA, supra note 3, 11.1(2). The BIA contains a similar provision (BIA, supra note 5, s 69.6(2)).

10.CCAA, supranote 3, 11.1(3). The BIA contains a similar provision (BIA, supra note 5, s 69.6(3)).
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prepare remediation plans for five sites where industrial activity had previously been
undertaken and where environmental damage had arisen prior to the commencement of the
CCAA proceedings.!! Three of the sites had been expropriated by the province and the other
two were no longer used by Abitibi.!> Abitibi was required to submit the plans to the
province for approval within approximately two months and once approved, Abitibi would
be required to complete the remediation work in less than one year or another date to be
agreed upon by the regulator. 3
The province brought a motion for declaration from the CCAA4 court that the stay of

proceedings did not extinguish the environmental orders.'* Abitibi contested the motion and
sought a declaration that the orders were stayed.'> The province argued environmental orders
are not claims if they do not require the debtor to make payments to the province. Abitibi
argued the impugned environmental orders were in substance monetary orders and therefore
qualified as claims which should be stayed. Justice Gascon held in favour of Abitibi finding
that:

[M]onetary claims disguised as regulatory orders issued in relation to pre-

filing activities on lands which are no longer in control of a debtor should

not, in a situation where the costs of the remediation efforts are reducible to

money, be permitted to remain uncompromised and in existence post-

emergence where to do so could threaten ... a viable compromise or ...
arrangement. '

The Quebec Court of Appeal dismissed the province’s motion for leave to appeal'’ and the

province appealed to the Supreme Court.

' AbitibiBowater Inc (Re) 2010 QCCS 1261 at paras 34, 37, 80, 95, 101 [Abitibi — QCCS]
12 Ibid.

13 Ibid at para 15,

14 Abitibi, supra note 2 at para 10.

15 Ibid at para 11.

16 4bitibi — QCCS, supra note 11 at para 291.

17 Newfoundland and Labrador v AbitibiBowater Inc 2010 QCCA 965.
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Supreme Court’s test for establishing a claim

Writing the majority decision, Deschamps J. noted that “not all orders issued by
regulatory bodies are monetary in nature and thus provable claims in an insolvency
proceeding, but some may be, even if the amounts are not quantified at the outset of the
proceeding.”'® Justice Deschamps then articulated a three-part test for determining when an
order issued by a regulatory body is a monetary claim subject to a stay of proceedings.

First, a claim results when a debt, liability or an obligation is owed to a creditor. This
requirement is satisfied where the “regulatory body has exercised its enforcement power
against a debtor.”!® Second, pursuant to section 1212° of the BIA, the debt, liability or
obligation must be incurred before the debtor becomes bankrupt; however, Deschamps J.
noted that section 11.8(9) of the CCAA provides that a claim for remedying environmental
damage is a claim whether the damage occurred before or after the proceedings commenced.
Third, it must be possible to assign a monetary value to the debt, liability or obligation. If the
order is not framed in monetary terms, the CCAA court must look at the substance of the
order to determine if it is monetary in nature. Where a debt arises upon the occurrence of a
contingent event,?! the order may be characterized as a claim even if the regulatory body has
not exercised its power to claim the debt. However, such a claim must meet the requirements
of a continent claim to be included in the CCAA4 proceedings. Justice Deschamps concluded
that:

[T]his means that there must be sufficient [certainty] ... that the regulatory

body that triggered the enforcement mechanism will ultimately perform
[the] remediation work and assert a monetary claim to have its costs

18 Abitibi, supra note 2 at para 3.

19 Ibid at para 27.

20 BIA, supra note 5, s 121.

21 E.g. an order imposing a duty which could ripen into a financial liability owed to the regulatory body that
issued the order.
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reimbursed... Certain indicators can ... guide the CCAA4 court ... including
whether the activities are ongoing, whether the debtor is in control of the
property, and whether the debtor has the means to comply with the order.
The CCAA court may also consider the effect that requiring the debtor to
comply with the order would have on the insolvency process. Since the
appropriate analysis is grounded in the facts of each case, these indicators
need not apply and other may be relevant.??

Justice Deschamps found that the first two requirements of the test were easily met®
and then considered whether the facts as found by Gascon J. supported that “it is sufficiently
certain that the regulatory body will perform the remediation work.”?* Justice Gascon
identified a number of factors indicating the impossibility of Abitibi complying with the
orders, such as Abitibi’s lack of funds, Abitibi’s lack of control over the properties and the
general impossibility of completing the work under the timelines imposed in the order.?
Consequently, Gascon J. concluded on a balance of probabilities that the province never
expected that Abitibi would comply.?¢ Furthermore, Gascon J. determined that the
province’s motivation for issuing the orders was to establish monetary claims against Abitibi
that could be used to offset Abitibi’s own claims for compensation for the expropriated
assets.”” While Gascon J. did not specifically consider whether it was sufficiently certain the
province would perform the remediation work, he did rely on the foregoing to find that “the

EPA Orders are more than likely to result in a debt and liability of Abitibi towards the

22 Abitibi, supra note 2 at paras 36, 38.

23 Justice Deschamps explained that “[t]hose requirements are easily satisfied, since the Province had identified
itself as a creditor by resorting to EPA enforcement mechanisms and since the damage had occurred before the
time of the CCAA proceedings the Province had identified itself as a creditor by resorting to EPA enforcement
mechanisms and since the damage had occurred before the time of the CCAA proceedings” (ibid at para 49).

24 Ibid at para 46.

25 Abitibi — QCCS, supra note 11 at paras 192-195.

26 Ibid at para 185.

27 Ibid at para 178, 189, 190. Abitibi had commenced proceedings under the North American Free Trade
Agreement Between the Government of Canada, Government of the United Mexican States and the Government
of the United States of America, 17 December 1992, Can TS 1994 No 2, c 11.
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Province.”?® Justice Deschamps inferred from Justice Gascon’s factual findings that “had he
formulated the question ... his conclusion, based on objective findings of fact would have

been the same.”?’

Critique of the test

The focus of the test should be in determining with sufficient certainty if the regulator
will exercise its discretion to undertake the remediation. However, the relevant factors
Deschamps J. illustrated that would support a dispositive finding primarily concern actual
and prospective actions of the debtor. These factors indicate whether there is sufficient
certainty the debtor will perform the work or that the regulator intended or expected the
debtor to perform the work. While positive findings to these questions could corroborate
evidence that the province will complete the remediation work, they cannot on their own
satisfy the test without completely ignoring the province’s discretionary authority. For
example, the regulator could choose not to perform the remediation despite compliance being
impossible or unanticipated. Moreover, negative findings to these questions should not
preclude a dispositive finding since the regulator could exercise its discretionary authority
and undertake the remediation despite indications that compliance is likely and anticipated.

Contrary to what Deschamps J. suggests, the ongoing nature of the activities should not
be a relevant factor in this analysis. The basis for including this factor appears to be the
notion that ongoing activities are excluded “in the insolvency process because the activities
and resulting damages will continue after the reorganization is completed and hence exceed

the time limit for a claim.”*® This appears to be inconsistent with section 11.8(9) which

28 Abitibi — QCCS, supra note 11 at para 226.
2 Abitibi, supra note 2 at para 58.
30 Ibid at para 37.
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allows regulators to take advantage of the super priority charge in section 11.8(8) regardless
of when the damage occurred. Despite policy reasons for distinguishing between legacy and
continuing environmental damage in an insolvency context,3! the test articulated by
Deschamps J. does not engage such debates but rather focuses on predicting what the
regulator might do. Since the environmental orders in Abitibi did not relate to ongoing
activities, Deschamps J.’s comments are obiter dictum and it is unclear how CCAA courts
may treat such matters in future proceedings.

Justice Deschamps did not explain why CCAA courts could consider the effect
compliance would have on the insolvency process. Moreover, Deschamps J. did not engage
this issue when applying the test despite Gascon J.’s finding that the continued existence of
the environmental duty could prevent a successful restructuring.** The impact on the
insolvency process should only be relevant to the test if it could influence the regulator’s
decision to undertake the remediation.*> Indeed, McLachlin C.J.’s dissent specifically ruled
out the relevancy of this factor.* CCAA courts can address threats that compliance may pose

to the viability of compromise by applying section 11.1(3) of the CCAA.

31 See SF Dunphy, GP Martel & R Reynaud, “Unstoppable Force Meets Immovable Object: The Supposed
Clash Between Environmental Law and Insolvency Law after Abitibibowater” (2012) 1 Journal of the
Insolvency Institute of Canada 35 (“to allow regulators to escape the compromise of historical environmental
obligations would result in less rather than more resources being allocated to environmental remediation over
time, while creating incentives to convert otherwise viable restructuring transactions into liquidations” at 55);
RG Phoenix & A Durocher, “Supreme Court holds that Environmental Clean-Up Orders may be Compromised
under the CCAA, Depending on the Facts”, Insolvency & Restructuring Bulletin (12 December 2012), online:
Fasken Martineau < http://www.fasken.com/supreme-court-holds-that-environmental-clean-up-orders-may-be-
compromised-under-the-ccaa-depending-on-the-facts/> (“from a policy standpoint, it would be difficult, if not
impossible, to compromise the pre-filing portion of an ongoing environmental obligation but hold the debtor
responsible for all post-filing elements of the same”); Dianne Saxe, “Trustees and Receivers: The
Environmental Hot Seat” (1990) 76 CBR (NS) (A principle approach to insolvency should distinguish between
present and future environmental threats as opposed to past problems).

32 Abitibi — QCCS, supra note 11 at paras 294-295.

33 In most circumstances provincial governments should be fully committed to the successful restructuring of
the insolvent company for a range of economic, social and political reasons and be cognizant that the province’s
efforts to pursue remediation will be disadvantaged if the restructuring fails.

3% Abitibi, supra note 2 at para 84.
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Both Deschamps and Gascon J.J. focused on the motivations of the regulator while
downplaying the absence of concrete steps by the regulator to complete the work. Justice
Deschamps did not indicate how much weight should be given to inferences about
regulators’ intentions or motivations, nor did she provide a framework for assessing these
motivations in light of the regulator’s discretionary authority to act. In fact, both McLachlan
C.J. and LeBel J. in separate dissents applied the sufficient certainty test articulated by
Deschamps J. and concluded that it was not satisfied because, inter alia, the regulator’s
motivations were not determinative of future action.*

Justice Deschamps also does not indicate how CCAA judges should assess the various
social, economic and political considerations that would influence the regulator’s decision to
remediate. This lack of deference to the regulator may reflect the concern that the regulator
can control the timing of the creation of its claim.>® In her dissent, McLachlan C.J. identified
the difficulties CCAA judges would have making such assessments and consequently held
that the sufficient certainty test for contingency claims would require proof of likelihood
approaching certainty in matters of environmental obligations.?’

The egregious motivations and intentions of the regulator in Abitibi were unusual and
thus the inferences Deschamps J. was able to draw from them will be of little assistance in
deciding future cases. Where the motivations and intentions are unknown or less egregious,
it is possible that CCAA courts will require more compelling evidence that the regulator will

remediate. This could include evidence that remediation work is urgently needed (e.g. that

35 Ibid at paras 96, 101. It should be noted that the justices did find the test had been satisfied where the
province had either already completed or tendered for the remedial work.

3¢ See SF Dunphy, GP Martel & R Reynaud, supra note 64 (“Since the regulator controls the timing of the
exercise of the debt-creating provision, this effectively means that a regulator exercises a de facto control over
the timing of the creation of a monetary liability arising from a person's failure to comply with an
environmental order” at 39).

37 Abitibi, supra note 2 at para 86.
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the contamination poses immediate health risks) and that the regulator has taken steps to
undertake remediation. If CCAA courts require evidence of this magnitude they will in

practice be adopting an evidentiary standard closer to the one espoused by McLachlin C.J.
Consideration of the polluter pays principle

The province argued that staying the orders would extinguish the debtor’s
environmental obligations, undermining the polluter pays principle.® As the Supreme Court
described in Imperial Oil Ltd v Quebec (Minister of the Environment), this “principle assigns
polluters the responsibility for remedying contamination for which they are responsible and
imposes on them the direct and immediate costs of pollution.”® Justice Deschamps could
have dismissed the relevancy of the province’s argument since as a normative principle of
environmental law, the polluter pays principle should not be used to justify overriding
provisions in a statutory scheme. Instead, Deschamps J. dismissed the premise that the
principle had been overridden:

Subjecting an order to the claims process does not extinguish the debtor’s
environmental obligations... It merely ensures that the creditor’s claim will
be paid in accordance with insolvency legislation... [F]ull compliance with
orders that are found to be monetary in nature would shift the costs of
remediation to third-party creditors, including involuntary creditors...
[This] would result not only in a super-priority, but in the acceptance of a
‘third party-pay’ principle in place of the polluter-pay principle.*’
Justice Deschamps’ reluctance to have the burden shift from the polluter to third parties

requires a narrow interpretation of the principle such that it only applies directly to the

polluter. However, a broad application of the principle would recognize that actors who

38 Newfoundland and Labrador v AbitibiBowater Inc 2012 SCC 67 (Factum of the Appellant at 30-31).
392003 SCC 58 at para 24 [Imperial Oil].
40 Abitibi, supra note 2 at para 41.
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benefit or profit from the polluting activity bear the risk when harm is done to others.*!
Certainly voluntary creditors and former employees have benefited from the additional profit
Abitibi earned without internalizing the costs of its contamination of land.

Justice Deschamps emphasized that “subjecting the orders to the insolvency process
[does not] amount to issuing a licence to pollute, since insolvency proceedings do not
concern the debtor’s future conduct.”*? This is true to the extent that the stay is not applied
for orders respecting ongoing environmental damage and to the extent that the restructured
company is not absolved of liability for future damage that arises after the proceedings. It
remains unclear to what extent environmental orders for ongoing environmental damage are
contingent claims subject to the stay. Furthermore, by staying remedial orders for past
environmental damage it could be argued that the company is in effect being given a

retroactive license to pollute.

Uncertainty in the application of the test

The test to determine if environmental orders can be characterized as claim is fact
dependent and, due to the loose framework provided by Deschamps J., it affords the CCAA
judge considerable discretion. Restructuring under the CCAA4 can benefit from the open-
ended, flexible character of the statutory scheme and the discretionary power it grants to

3

judges.** However, the lack of guidance provided by Deschamps J. may result in

inconsistent applications of the test.** This promotes uncertainty and reduces predictability

4l See DK Anton & DL Shelton, Environmental Protection and Human Rights, New York: Cambridge
University Press, 2011 at 110.

42 Abitibi, supra note 2 at 41.

43 See Century Services, supra note 15 at paras 58-59; see also Metcalfe, supra note 18 (“The CCAA is skeletal
in nature ... It is designed to be a flexible instrument and it is that very flexibility which gives the Act its
efficacy” at para 44).

4 E.g. McLachlan C.J. and LeBel J. applied the same test as Deschamps J. to the facts and reached the opposite
conclusion.
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in the insolvency process contrary to the prerequisites of a well functioning insolvency
regime.® The likely effect will be greater litigation of environmental orders adding to the

complexity of the restructuring process.

Impact on regulators

While the behaviour of the regulator in Abitibi was unusual, regulators should take note
that in the absence of a clear test their conduct will be assessed to infer their intentions
regarding who will undertake the remediation. Regulators should ensure their behaviour
suggests they are acting in good faith. Lengthy delays in issuing remedial orders will call
into question their true intentions. Furthermore, regulators should avoid creating barriers that
prevent the company from carrying out the orders themselves, such as expropriating the land
or establishing unrealistic timelines.

Where a regulator suspects that a company may be at risk for insolvency, the regulator
may wish to pursue alternatives to issuing environmental orders. Section 19(2)(a)* exempts
penalties, fines and restitution imposed by court in respect of an offence from a stay of
proceedings. Provinces could amend their legislation to specify that non-compliance with a
remedial order is an offence under the statute and subject to a restitution order requiring
specific performance of the obligation. It has been suggested that the ruling incentivises

provinces to pursue actions against shareholders, directors and officers of insolvent

4 Senate, Standing Committee on Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden:
A Review of the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act (November
2003) at 5-6 (Predictability is a prerequisite to a well-functioning insolvency scheme because, along with
certainty, it enables stakeholders to make the best possible choices, increasing economic efficiency and
promoting access to credit).

4 CCAA, supra note 3, s 19(2)(a).
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companies.?’ Finlay argues that provinces will seek greater security for contingent and future
environmental obligations as terms and conditions for regulatory approvals and licenses.*®
Finally, provinces should consider whether the ruling has broader implications for non-
environmental duties. Application of the sufficient certainty test to non-environmental duties
would likely require the duties to exist in an analogous statutory context (i.e. a provision
providing statutory discretion to the regulator to transform a regulatory obligation into a

financial obligation owed to the regulator).

Conclusion

The Supreme Court’s decision in Abitibi clarifies the legal framework for balancing
conflicts between environmental and insolvency laws. The decision is a reminder that the
CCAA provides clear instructions on how environmental claims are to be treated in an
insolvency process. Prior to the decision it was unclear when an environmental duty is
transformed into a financial obligation and therefore a claim subject to the insolvency
proceedings. The Supreme Court has clarified that line as being where there is sufficient
certainty that the regulator will assume the remedial work. However, the court did not
provide a clear and predictable test for determining when there is such sufficient certainty. It
remains unclear how much weight should be given to explicit actions by the regulator versus
inferences about the regulator’s intention that can be drawn from its conduct. It also remains
unclear to what extent orders for past environmental damage should be distinguished from

orders related to ongoing environmental damage. This uncertainty may complicate

47 “Provincial Clean-up Orders Can be Stayed and Compromised in Canadian Insolvencies” (7 December 2012),
online: Manning Environmental Law <http://manningenvironmentallaw.com>,

8 Shauna Finlay, "Newfoundland and Labrador v. AbitibiBowater Inc., 2012 SCC 67 (the “Abitibi case”):
Clean-Up Orders and the CCAA", Focus on Insolvency and Environment (December 2012) online: Dentons
<http://www.dentons.com/~/media/FMC%20Import/publications/pdf/1/1212%20Focus%200n%20Insolvency%
20and%20Environment.ashx>.
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proceedings, frustrate successful restructuring and reduce access to credit for companies

facing significant environmental liabilities.
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