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I. INTRODUCTION

The Canada Business Corporations Act’s’ (“CBCA”) s. 192 plan of arrangement provision
is an increasingly popular tool to effect debt restructurings and recapitalizations. This is in part
because of the benefits it affords corporate applicants relative to restructuring under insolvency
legislation. Specifically, the s. 192 plan of arrangement provides financially distressed corporate
debtors with a less-costly means of restructuring that requires minimal judicial supervision.
Further, the s. 192 plan of arrangement allows corporations to avoid the stigma associated with
restructuring under the Companies’ Creditors Arrangement Act* (“CCAA”).

As recourse to the s. 192 plan of arrangement has increased so has its scope. Recently,
successful plans of arrangement have tested the CBCA’s solvency’ and fairness opinion
requirements.® Further, they have established that applicants may secure broad stays of
proceedings at a preliminary interim order stage and relief limiting class action equity claims to
the proceeds of insurance. While the ability to grant such orders has existed under the CCAA for
some time, Re Concordia International Corp (2018)° (“Concordia’) was the first instance where
each were approved under the CBCA’s s. 192 plan of arrangement provision. In doing so, the
Ontario Superior Court was quick to justify the proposed plan of arrangement using principles and
practices that animate the CCAA.

While the CCAA can serve as a useful analog, transplanting its principles and practices into
s. 192 plans of arrangement must be done cautiously. This paper critically analyzes the extent to
which CBCA restructurings should be guided by CCAA principles. It will draw on Concordia to
illustrate the ways corporate applicants have deployed the CCAA to expand the use of the s. 192
plan of arrangement. Then, it will explore the extent to which principles developed in the context
of the CCAA should inform CBCA restructuring. Throughout, this paper will maintain that the
import of CCAA principles into CBCA restructuring must be tempered by the practical purposes
and limitations of the s. 192 arrangement provision.

II. IMPORTING CCAA PRINCIPLES & PRACTICES IN CONCORDIA

Concordia illustrates the salience of CCAA principles and practices in CBCA restructuring
in two ways. First, it establishes that the likelihood of receiving a broad stay of proceedings under
s. 192(4) of the CBCA without a “semblance of a plan of arrangement™ is increased where the
applicants import safeguards from the CCAA.” Second, it suggests that CCAA principles and
practices are a persuasive basis on which to secure novel insolvency-type relief in the context of
CBCA restructuring. Each merit review.

' Canada Business Corporations Act, RSC 1985, ¢ C-44.

* Companies Creditors’ Arrangement Act, RSC 1985, c. C-36.

3 See generally, Re 9171665 Canada Ltd. (2015), 260 ACWS (3d) 273.

* See Sean Zweig, and Preet K. Bell, “The Expanded Use of the CBCA in Debt Restructurings”, in Janis P Sarra and
the Honourable Barbara E Romaine, eds, Annual Review of Insolvency Law 2018 (Toronto: Carswell, 2019) at 1211-
1214 for their discussion of NCSG Crane & Heavy Haul Corporation’s approved arrangement absent a fairness
opinion.

5 Re Concordia International Corp., 2018 ONSC 4165.

% Supra note 4 at 1197.

7 Supra note 1 at s. 192(4) which provides that: “[i]n connection with an application under this section, the court may
make any interim or final order it thinks fit”.



Granting Stays in Preliminary Interim Orders

It is now commonplace for applicants seeking to effect debt restructuring using the s. 192
arrangement provision to seek a stay of proceedings at the interim order stage. Notwithstanding
that the CBCA arrangement provision is silent on this point, applicants have successfully obtained
stays of proceedings “with respect to creditors, suppliers and others”.® These stays are granted
pursuant to the broad authority conferred by s. 192(4) of the CBCA which permits a court to “make
any interim or final order it thinks fit”.”

The justification for finding the authority within s. 192(4) of the CBCA to grant limited
stays of proceedings in the restructuring context is its similarity to the CCAA. In 45133541 Canada
inc. (Arrangement relatif a) (“Abitibi”’) the Court relied on the fact that s. 192(4) of the “CBCA
and the CCAA share similar goals, namely to provide a broad procedure aimed at facilitating the
restructuring of corporations” to grant a limited stay of proceedings sought by the three
applicants.'’ According to Gascon J. in Abitibi, a stay order can give the proposed arrangement “a
fair chance” at approval.'' By maintaining the “status quo” while “the proposed arrangements are
considered and implemented”'? the likelihood that the restructuring will be successful is
increased."

Recently, applicants have sought stays of proceedings at the preliminary interim order
stage. While a s. 192 plan of arrangement typically proceeds in two stages, applicants have
successfully introduced a third.'* Specifically, applicants have brought ex parte motions for a
preliminary interim order including a stay of proceedings under s. 192(4)."> Unlike at the interim
order stage, the applicant does not need to provide a proposed plan of arrangement. Rather,
Concordia has proven that an expectation as to its terms is sufficient.'®

In Concordia, Concordia International Corp. (“CIC”) and Concordia Healthcare (Canada)
Limited (the “Applicants”) sought a preliminary interim order that would include a broad stay of
proceedings.'” The Applicants hoped to achieve a sustainable capital structure by effecting a
recapitalization transaction using the s. 192 arrangement provision.'® If implemented, the
Applicants anticipated a reduction of $2 billion in their indebtedness.'” While the arrangement was
expected to “include the exchange of the Secured Debt and Unsecured Debt [...] for new debt,
equity of CIC, or a combination thereof* the Applicants had yet to reach any agreement with

¥ Alexis Teasdale, “Blurred Lines: The Sharpening of the Solvency Requirement and the Bounds of Judicial Power in
Section 192 Arrangements under the Canada Business Corporations Act in Connacher”, in Janis P Sarra and the
Honourable Barbara E Romaine, eds, Annual Review of Insolvency Law 2015 (Toronto: Carswell, 2016) at 390
[Blurred Lines]; Re Trizec Corp, [1994] 10 WWR; Re Essar Steel Canada Inc (2014), 243 ACWS (3d) 604 at para 26
[Essar Steel]; Re 8440522 Canada Inc. (2013), 16 BLR (Sth) 33 at para 41 [Mobilicity]; 45133541 Canada inc.
(Arrangement relatif &), 2009 QCCS 6444 at para 24 [Abitibi].

? Supra note 1 at s. 192(4).

' Abitibi, supra note 8 at para 120.

" Ibid at para 122.

12 Essar Steel, supra note 8 at para 47.

' Abitibi, supra note 8 at para 116.

'* Supra note 4 at 1206.

!5 Re Concordia, 2017 ONSC 6357 [Re Concordial; supra note 4 at 1207-1208.

' Ibid.

7 Re Concordia, ibid at paras 2, 13.

' Ibid at paras 5-9.

' Ibid at para 10.

*% Ibid at para 28.



their stakeholders.”’ Approaching the application in the same way as an interim order, Morawetz
R.S.J. evaluated whether the Applicants had complied with the s. 192 statutory requirements> and
had put the application forward in good faith.> Answering both inquiries in the affirmative, the
Court endorsed the preliminary interim order’s inclusion of “full comeback rights [...] ‘full pivot’
rights”, and the option to close out the swap obligation within the draft order akin to stay orders
granted under the C CAA.** In fact, Morawetz R.S.J. offered that, “where there is an expectation of
debt compromise, the parties should not hesitate to incorporate structures or processes that are
found in the CCAA and the [BIA]”.*

Abitibi and Concordia afford corporations seeking to effect CBCA restructurings greater
flexibility and improve their opportunity for success. The ability to receive stays of proceedings
similar to those in the CCAA preserves the status quo and positions applicants to negotiate with
their stakeholders absent enforcement of outstanding obligations. At a preliminary order stage, one
may add to these advantages the ability to devise the terms of the arrangement free from changes
to the status quo, providing a stronger foundation on which to negotiate. Additionally, Abitibi and
Concordia suggest that the CCAA can serve as a useful foundation on which to seek novel relief
when effecting a CBCA plan of arrangement. The endorsement of CCAA principles and practices
in the context of s. 192(4) stay orders is not altogether surprising given that they “present a
potential source of prejudice to the rights of stakeholders”.*® Absent a “fair and reasonable” inquiry
at the interim or preliminary interim order stage where stays are sought,”” CCAA4 principles and
practices can assure fairness to stakeholders.

Securing Insolvency-Type Relief

By the final order stage in Concordia the Applicants needed to address securities class
action claims—representing significant contingent liabilities—to make the proposed
recapitalization viable.”® For this reason, the Applicants’ proposed arrangement uniquely
contemplated the relief of equity claims. Specifically, the Applicants proposed that “all persons
having Existing Equity Class Action Claims be limited in their recourse and recovery in respect of
such claims to the proceeds of the insurance policy”.”

In support of their request, the Applicants relied on the treatment of equity claims in the
context of CCAA4 compromises and arrangements. As a premise, the Applicants argued that the

principles applied in CCAA arrangements should apply equally to CBCA plans of arrangement as

*! Supra note 4 at 1208.

** These requirements include the following: the applicant must provide notice to the Director in accordance with s.
192(5) of the CBCA; the applicant must establish that it is not practicable to effect the proposed fundamental change
without recourse to s. 192 of the CBCA; the applicant must demonstrate that they are not insolvent; and the applicant
must establish that the proposed change comes within the meaning of “arrangement” for the purpose of s. 192(1) of
the CBCA.

> Re Concordia, supra note 15 at para 24.

** Ibid at paras 46—48.

> Ibid at para 49.

*® Martin McGregor, and Paul Casey, “CBCA Section 192 Restructurings: A streamlined Restructuring Tool or a
Statutory Loophole?” in Janis P Sarra and the Honourable Barbara E Romaine, eds, Annual Review of Insolvency Law
2013 (Toronto: Carswell, 2014) at 707.

7 See generally, supra note 4 at 1197 where the authors make clear that an assiduous consideration of whether a
proposed plan is fair and reasonably is typically reserved for the final order stage.

% Supra note 4 at 1215.

¥ Supra note 5 at para 43.



each share the same objective, ensuring “the future viability of the applicants”.* If the premise is

accepted, the argument of the Applicants then unfolds in two stages. First, in the context of the
CCAA, equity claims have been given a broad meaning which captures the claims proposed to be
dealt with. This includes “claims by shareholders in proposed class action proceedings”.' Second,
since no arrangement under s. 6(8) of the CCAA can provide for the payment of equity claims until
all non-equity claims are paid in full, the proposed CBCA arrangement should not do so.”* Given
that the proposed arrangement would result in partial recoveries for the secured and unsecured
debtholders, channeling the equity claims to the proceeds of insurance would preserve value for
the plaintiffs of the class action.’

On June 26, 2018 Morawetz R.S.J. granted the Applicants’ final order including the relief
requested for the existing equity class action claims. Regarding the proposed treatment of equity
claims, Morawetz R.S.J. considered it to be appropriate in the circumstances. Of significance was
the fact that the equity claims relief had been “extensively negotiated” and was an “integral part
of the overall Arrangement [...] overwhelmingly approved by the stakeholders”.** Further, that the
channeling of equity claims had previously been granted “including orders channeling class action
claims to insurance proceeds in a number of cases under the CCAA”.”> While Morawetz R.S.J.
was aware that the “precedent” for the equity claim relief was limited to the CCAA, he declined to
comment on the Applicants’ argument that “the principles applied by CCAA courts in granting
such orders should apply equally in the context of a restructuring under the CBCA plan of
arrangement”.’® This may be, in part, because the Applicants’ argument in support of the equity
relief responded to Morawetz R.S.J.’s previously mentioned invitation to “incorporate structures
or processes that are found in the CCAA4”.*" Although intuitively appealing, greater consideration
as to the extent to which principles and practices developed in the context of the CCAA should
inform CBCA restructuring is required.

V. WHEN SHOULD CCAA PRINCIPLES INFORM THE USE OF THE CBCA
ARRANGEMENT PROVISION

The flexible and facilitative nature of the CBCA arrangement provision has made it an ideal
restructuring tool for corporate applicants with unsustainable capital structures. As the use of these
restructurings has increased, the courts have continued to endorse an expansive approach to the
CBCA arrangement provision.”® While an expansive approach advances the public policy objective
of maximizing shareholder returns by ensuring corporations remain going concerns, it has not been
free of critique.”” For instance, in the context of the s. 192(3) solvency requirement, an expansive
interpretation raises concerns for the exposure of stakeholders to potential prejudice.*’ Further, an

% Ibid at para 49.

3! Ibid at para 45.

32 Ibid at para 46.

3 Ibid at para 47.

3 Ibid at para 50.

% Ibid at para 51.

3% Ibid at paras 49-51.

37 Concordia, supra note 15 at para 49.

3 Hilary E. Clarke, and Wayne D. Gray, “Arrangements and Reorganization of Insolvent Companies Under the CBCA
and Provincial/Territorial Corporate Law” Banking & Finance Law Review (2013) at 2.
** See generally, supra note 26.

“ Ibid at 684.



overly expansive approach risks blurring the lines between the s. 192 arrangement provision and
insolvency legislation.

Canadian courts are acutely aware of the risks posed by an expansive approach to the s.
192 arrangement provision. Indeed, the clarification of the solvency requirement in Re 9171665
Canada Ltd. (“Connacher”) illustrates that courts remain cognizant of the need to balance the
interests of flexibility and fairness within the scope of corporate law.*' More to the point, it
suggests that courts are cautious of blurring the distinction between insolvency legislation and the
s. 192 arrangement provision in the name of flexibility. Not long after Connacher closed the door
to relying on a flexible interpretation of the solvency requirement to expand the arrangement
provision’s scope, the “ingenuity”** of counsel in Concordia revealed another approach, drawing
on the CCAA. The analogy between the objectives of ss. 192(3)—(4) of the CBCA and the CCAA
drawn in Abitibi” was an early indication that the CCAA4 could be fertile ground on which to
expand the arrangement provision. Since that time, applicants have been encouraged to incorporate
the structures and processes “found in the CCAA4 and the [BI4]” under the auspices of ensuring
fairness.** To this end, the Applicants in Concordia uniquely secured a broad stay of proceedings
at a preliminary interim order stage and insolvency-type relief in the form of limiting equity claims.

CCAA Principles Should Not Apply “Equally” to CBCA Restructuring

In Concordia, Morawetz R.S.J. did not evaluate whether, as the Applicants suggested,
CCAA principles should apply equally to CBCA plans of arrangement. His silence on this point
should not be interpreted as an offer of support. While principles and practices developed in the
context of the CCAA can be informative, they need not, nor should they, apply equally to CBCA
restructuring. Accepting their equal application presumes that they were developed in a vacuum,
or in a context akin to CBCA restructurings. Though neither is entirely accurate, the Applicants in
Concordia proceeded on the basis of the latter.

When analogizing the context of the CCAA4 and the CBCA arrangement provision the
Applicants drew on their respective objectives. Specifically, the Applicants framed the shared aim
of the CCAA and the CBCA arrangement provision as ensuring “the future viability of the
applicants”.* Framing the CCAA and s. 192 arrangement provision in this way provides only a
partial understanding of their respective purposes. Indeed, the number of recent CCAA liquidations
undermines the argument of the Applicants and suggests that its purpose is more nuanced. As the
Supreme Court of Canada held in Century Services Inc. v Canada (Attorney General), the CCAA
is remedial legislation which aims “to permit the debtor to continue to carry on business and, where
possible, avoid the social and economic costs of liquidating its assets”.*® In contrast, the purpose
of the CBCA arrangement provision is “to permit changes in corporate structure to be made, while

*! Blurred Lines, supra note 8 at 370.

2 See Olympia & York Developments Ltd. v Royal Trust Co., [1993] 102 DLR (4th) 149 at para 48 where Blair J.A.
held that arrangements are intended to flexibly incorporate “whatever tools and mechanisms of corporate law the
ingenuity of their creators brings to the particular problem at hand”.

 Abitibi, supra note 8 at para 120. See also, Re Masonite International Inc (2009), 56 SCB (5™) 42 at para 16.

* Concordia, supra note 15 at para 49.

* Supra note 5 at para 49.

* Century Services Inc. v Canada (Attorney General) (2010), 3 SCR 379 at para 15. In Re Kerr Interior Systems Ltd.,
2011 ABQB 214 at para 23 the court held that the goals of the CCA4 also include “balancing stakeholder interests”,
“protecting creditors’ interests and permitting an orderly administration of the debtor’s affairs” as well as
“rehabilitating companies that are key elements in a complex web of interdependent economic relationships in order
to avoid the negative consequences of liquidation”.



ensuring that individuals and groups whose rights may be affected are treated fairly”.*” Given these
differences, it is not surprising that the case law that the Applicants relied on offers little support
for their argument. Specifically, the argument draws on Abitibi where Gascon J.S.C. held that “[i]n
the context of a debt restructuring, Subsection 192(4) [of the] CBCA and the CCAA share similar
goals, namely to provide a broad procedure aimed at facilitating the restructuring of
corporations”.*® Notably, this statement does not recognize that the CCA4 and s. 192 plan of
arrangement have the same objectives nor does it speak to the import of principles from one to the
other. Although the differences in their purpose undermines the argument of the Applicants in
Concordia, it is likely not fatal. However, when coupled with the fact that the principles and
practices developed in the context of the CCAA have been shaped by its attendant safeguards, there
is little ground left for it to stand.

The CCAA furnishes affected parties with a suite of safeguards that are absent from the
CBCA arrangement provision. These safeguards colour the context in which CCA4 principles have
evolved and if applied “equally” to CBCA restructuring, may dull its flexibility and perceived
advantages. In addition to providing a clear priority scheme, the CCAA has several protections not
present in the CBCA for both shareholders and stakeholders including, among others, that:

(1) “affected classes need to approve the plan by a double majority, being a majority in
number representing two thirds in value”;"

(i1) “[n]o compromise or arrangement that provides for the payment of an equity claim is
to be sanctioned by the court unless it provides that all claims that are not equity claims
are to be paid in full before the equity claim is to be paid”;*’

(iii)  a monitor may be appointed to “monitor the business and financial affairs of the
company”;”!

(iv)  notice be provided to every “known creditor who has a claim against the company of
more than $1000”;°% and

(v) information pertaining to the company’s business and financial affairs.>®

Together, these protections minimize informational asymmetries, protect stakeholder rights, and
ground the expectations of creditors. While these protections and the principles that they have
borne out are integral to CCAA proceedings there is little support for their wholesale adoption in
CBCA arrangements. Moreover, such an adoption would eliminate many of the perceived
advantages of effecting balance sheet restructurings using the CBCA arrangement provision.
Ultimately, where applicants look to borrow principles from the CCAA4 to inform CBCA
restructurings they should do so with a view to the practical purposes and limitations of the s. 192
arrangement provision. As Morawetz R.S.J. has offered, the CCAA can serve as an excellent source
from which to extract safeguards for security holders and other stakeholders. This is far from

*" BCE Inc. v Debentureholders (2008), 3 SCR 560 at para 128.

*® Abitibi, supra note 8 at para 120. See also supra note 5 at para 49 where Abitibi is the only case cited in support of
the Applicants’ argument as to the objectives of CCAA4 and CBCA plans of arrangement and the equal application of
CCAA principles “in the context of restructuring under the CBCA plan of arrangement”. Presumably, this citation was
drawn from the submissions of the Applicants.

* Supra note 26 at 716; CCAA supra note 2 at s. 6(1).

0 CCAA, ibid at s. 6(8).

! Ibid ats. 11.7(1).

>2 Ibid at s. 23(1)(ii).

>3 Ibid at ss. 10(2), 23(1).



suggesting that the CCAA is a helpful analog in all cases or that practices common to it should be
imported into CBCA restructuring without a view to its unique safeguards. While the ascription of
rights to those affected by a stay order or the maximization of recovery for equity claimants in a
CBCA restructuring is hardly controversial, they do not support the broader proposition that CCA4
principles apply equally to a s. 192 plan of arrangement. CCAA principles and practices should be
deployed with a view to balancing potential prejudice to stakeholders and the advantages offered
by the CBCA arrangement provision when effecting restructurings and recapitalizations.>* If the s.
192 arrangement provision is to remain an expedient and less-costly means of effecting balance
sheet restructuring, then there must be limits on what principles are drawn from the more
comprehensive CCAA.

VI. CONCLUSION

In Re Metcalfe & Mansfield Alternative Investments Il Corp. Blair J.A. observed that it is
the CCAA’s “flexibility which gives the Act its efficacy”.”> The same might be said of the s. 192
arrangement provision. Its flexibility has been relied on to effect complex balance sheet
restructurings and is often cited as a basis to secure novel relief. The limits of its flexibility were
tested in Concordia. Recognizing the salience of the CCAA’s structures and processes in CBCA
arrangements, the Applicants successfully deployed them to secure novel insolvency-type relief.
While Concordia confirms that CCAA principles, when borrowed in the interest of fairness, are a
persuasive basis on which to secure novel relief, the precise limits of their import remain uncertain.
As the discussion in this paper demonstrates, it cannot be the case that principles and practices
designed in contemplation of a comprehensive restructuring and liquidation regime apply equally
to the CBCA arrangement provision. CCAA principles and practices exist in the context of the
Act’s shareholder and broader stakeholder safeguards and in some cases, may stifle the advantages
afforded by CBCA restructuring if imported. For these reasons, the import of CCAA principles and
practices in CBCA restructuring must be informed by the purposes and limitations of the s. 192
arrangement provision. The import of these principles and practices should be discouraged where
they detract from the flexible, facilitative, and expedient nature of the CBCA arrangement
provision or blur the distinction between it, and Canada’s insolvency legislation.

>* Supra note 26 at 743.
> Re Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 at para 44.
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