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Introduction

The Supreme Court of Canada in Redwater drew a clear distinction between a regulator
asserting a provable claim in bankruptcy and when it is acting in its capacity as a
regulator.! In holding that payment of end-of-life obligations is to be given an enhanced
status in bankruptcy, the majority noted that these obligations are duties for the public

and therefore outside the scheme of priorities of provable claims.?

Although the Redwater decision provides a roadmap for regulatory obligations in the
context of a bankruptcy, no instructions were given in the restructuring context. As such,
uncertainty still surrounds how courts should handle environmental and regulatory
obligations within Companies’ Creditors Arrangement Act proceedings.® This paper

explores a potential solution through the utilization of a reverse vesting order.

Before 2015, restructuring under the CCAA was typically conducted either through a
plan of arrangement and/or asset sale.* Outside the insolvency context, companies
would likely need the approval of their shareholders to sell a major asset. In

restructuring proceedings, courts are able to avoid these requirements by granting

1 Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 [Redwater] at para 128.

2 Ibid at para 135.

8 Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36 [CCAA].

4 Bradley Wiffen, “Reverse Vesting Transactions: An Innovative Approach to Restructuring” (2020), online
(pdf): 18th Annual Review of Insolvency Law 146 <https://canlii.ca/t/tlwp> [Wiffen] at 146.
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approval for an asset sale pursuant to section 36 of the CCAA.®> These sales help
finance restructuring by selling some or all of the assets of the debtor company.® To
complete the sale, it was and is common to use a vesting order which transfers assets
to the purchaser free and clear of any encumbrances. Although these types of sales can
be effective in most circumstances, there are limitations on the types of property that

can be transferred through a conventional vesting order.

This paper will first examine a relatively new mechanism for restructuring — reverse
vesting orders.” A reverse vesting order is used, in essence, to achieve the sale of the
insolvent company’s shares to a purchaser with some or all of the company’s assets
and unwanted liabilities stripped away.® The unwanted assets and liabilities are vested
out to a new corporation created for the purpose of the restructuring (the “residual
corporation”).® This transaction allows the debtor company to emerge from CCAA
proceedings under new ownership on a going concern basis, with the valuable assets
intact. The sale proceeds of the transaction (e.g., the monies paid to purchase the
shares of the debtor corporation) are then used to meet the vested-out liabilities under a

plan of arrangement conducted by the residual corporation.1°

5 CCAA, supra note 3 at s 36.

8Sarra, Janis P, Rescue! The Companies’ Creditors Arrangement Act, 2nd ed (Toronto: Carswell, 2013)
[Rescue!] at 263.

" Re Plasco Energy Group Inc et al, [2015] (Ont SCJ [Commercial List]), Court File No CV-15-10869-
00CL, Settlement Approval Order, 17 July 2015 [Plasco].

8 Arrangement relating to Nemaska Lithium inc, 2020 QCCS 3218 [Nemaska Lithium SC] at para 2.

® Meredith, Heather L, et al, “2020 Year in Review: Highlights in Canadian Restructuring Law” (20
January 2021) online: McCarthy Tetrault <https://www.mccarthy.ca/en/insights/blogs/restructuring-
roundup/2020-year-review-highlights-canadian-restructuring-law> [https://web.archive.org/web/
20210131163413 /https://www.mccarthy.ca/en/insights/blogs/restructuring-roundup/2020-year-review-
highlights-canadian-restructuring-law] [McCarthy Article].

10 Ibid.
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The paper will then discuss two recent decisions that have used the reverse vesting
order mechanism to deal with environmental obligations. An interesting feature of the
reverse vesting order in these cases is the potential for compromise between the
insolvent corporation and the regulator in that regard. In Plasco, the CCAA judge
approved a transfer of property along with the obligations and liabilities relating to the
environment and decommissioning activities without any limitations.'! No compromise
was required. In JIMB, on the other hand, the CCAA judge approved a reverse vesting
order that provides a more complex mechanism for handling reclamation obligations

going forward.?

The paper will conclude by showing how compromises developed between and among
the court, CCAA applicant, and the regulator can help to achieve both the public interest
in environmental regulation and financial and social purposes of the CCAA. By such a
compromise, the CCAA applicant will potentially be better able to create a viable
solution that satisfies both the environmental obligations and the future needs of the
company. The corollary is that, without compromise, the debtor corporation will end up
bankrupt and less assets will be available to satisfy its environmental liabilities, creating

a larger adverse effect on the public.

11 Re Plasco Energy Group Inc et al, [2015] (Ont SCJ [Commercial List]), Court File No CV-15-10869-
00CL, Plasco Global Settlement Agreement, 14 August 2015 [Global Settlement Agreement] at s 4.8.
12 JMB Crushing Systems Inc, [2020] (ABQB [Commercial List]), Court File No 2001-05482, Amended
Reverse Vesting Order, 31 March 2021 [JMB Amended RVO] at para 2(e).
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Limits of a Conventional Vesting Order

The 2009 amendments to the CCAA included section 36 which creates the express
jurisdiction for courts to authorize a sale of assets'3 without shareholder approval, free
and clear of any encumbrance.!* Subsection (3) sets out the factors a judge must
consider in order to approve the sale.*® As a practical matter, the courts will generally
accept a proposed sale if it is recommended by the monitor and supported by a majority
of creditors.® A vesting order is normally then used to transfer the assets to the buyer

free and clear of any encumbrances.’

However, the debtor corporation may be unable to sell certain assets through a vesting
order. Some property is simply not transferable - such as a licence granted by a

regulator or tax credits accumulated from business losses.!® If these types of assets are
among the company’s most valuable property, it may be hard to create a viable solution

that allows the company to continue operating.

In addition, conventional vesting orders do not allow the insolvent company to get rid of
environmental obligations.1® Therefore, even if an asset associated with environmental
obligations is transferred to someone else, the debtor corporation will still be potentially

responsible. The question becomes whether there is a restructuring process or

13 Rescue!, supra note 6 at 263.

14 CCAA, supra note 3 at ss 36(1) and 36(6).

15 |bid at s 36(3).

16 Houlden, Lloyd W, Morawetz, Geoffrey B & Sarra, Janis P, The 2020-2021 Annotated Bankruptcy and
Insolvency Act (Toronto: Thomson Reuters Canada, 2020) at 1611.

17 wiffen, supra note 4 at 149.

18 Quest University Canada (Re), 2020 BCSC 1883 [Quest University] at para 142.

19 AbitibiBowater inc (Arrangement relatif &), 2010 QCCS 4294 at para 9.
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mechanism that would allow an existing corporation to emerge from the proceedings

without having to fulfill all past environmental liabilities.

Rise of the Reverse Vesting Order

A reverse vesting order solves the non-transferable property problem. This mechanism
allows unwanted assets and liabilities to be transferred to the residual corporation.2°
Free of the unwanted liabilities and assets, a potential purchaser is more likely able to
buy the shares of the debtor corporation. In doing so, the buyer can acquire the

valuable non-transferable property with a few liabilities.?!

After the purchase is complete, the debtor corporation will emerge from the CCAA
proceedings in the hands of a new owner.?? The proceeds of the sale will then be
deposited to the residual corporation as the sole remaining CCAA applicant.?® The
creditors’ claims that were transferred to the residual corporation will notionally no
longer be recoverable against the emerged debtor corporation. In due course, the
proceedings will be wound-down by the residual corporation with the assets being
distributed in accordance with the applicable priority rules.?* The overall effect of the
mechanism is that the purchased assets are free and clear of all encumbrances and

remain with the emerged corporation.?®

20 |bid at para 2.

21 1bid.

22 McCarthy Article, supra note 9.
23 Wiffen, supra note 4 at 146.

24 |bid.

25 |bid at 150.
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The courts’ power to grant a reverse vesting order is found in section 11 and 36 of the
CCAA .25 For the court to exercise its jurisdiction under these sections, the relief sought
must be appropriate.?’ Relief is appropriate when it aligns with the statutory objectives

of the CCAA in terms of both end result and the means used to achieve the result.?8

A Possible Way to deal with Redwater

The Redwater Problem

The Court in Redwater noted a clear distinction between environmental clean-up
obligations attached to a license and money owing to the regulator. Unless a company
agrees to handle the end-of-life obligations associated with the license, approval of
transfer of the license may be refused.?® The cost of performing the obligations is

therefore a part of the inherent net value of the license.*°

It is understandable in a bankruptcy context that no creditor’s claim should be paid until
the environmental reclamation and abandonment obligations are met. There is no
foreseeable ability for the company to emerge from the proceedings. However, different
considerations arguably apply in a restructuring context. One of the main purposes of
the CCAA is for the company to emerge, if possible, from the proceedings. In that

regard, creditors and other stakeholders must accept compromises to avoid the

26 Quest, supra note 18 at paras 40-41.

27 |bid.

28 bid, citing Century Services Inc v Canada (Attorney General), 2010 SCC 60 [Century Services] at para
70.

29 Redwater, supra note 1 at para 1.

%0 |bid at para 29.
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devastating social and economic costs associated with bankruptcy.3! The Court in
Redwater noted this distinction by specifically acknowledging that the Court did not
need to consider the remedial purpose of the BIA as the company would never emerge

from bankruptcy.3?

Reverse Vesting Orders: a Potential Solution

As mentioned, the CCAA generally favours “avoiding social and economic losses
resulting from the liquidation of an insolvent company.”33 The presiding judge must ask
whether any order requested furthers that remedial objective of the CCAA.** If a
proposed transaction has the ability to provide appropriate recovery for creditors in
addition to the company continuing on a going concern basis, it will usually be approved

by the presiding judge.3®

However, every restructuring situation is heavily dependent on the circumstances. As
such, there is no one cookie-cutter solution that will always achieve the remedial
purpose of the CCAA. Parliament has acknowledged the uniqueness of restructuring by
conferring a broad discretion on the courts to develop any order under section 11. The
only restrictions to the jurisdiction found in section 11 are the provisions of the CCAA
itself.3¢ Nonetheless, courts should only utilize this section if no other provision in the

CCAA could create the order necessary for restructuring.®’

31 Century Services, supra note 28 at para 70.

32 Redwater, supra note 1 at 161; Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 [BIA].
33 Century Services, supra note 28 at para 70.

34 |bid.

35 Rescue!, supra note 6 at 14.

36 9354-9186 Québec inc v Callidus Capital Corp, 2020 SCC 10 at para 67.

%7 |bid at para 68.
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Courts have found that the reverse vesting order can and in appropriate circumstances
should be granted pursuant to the combination of section 11 and 36 of the CCAA.2 This
jurisdiction has allowed for use of reverse vesting orders as an innovative solution to
enable the ongoing use of the corporations most valuable assets that cannot be
transferred.®® However, a common refrain is that transactions utilizing the reverse
vesting order are a last resort for the debtor company to emerge from the CCAA

proceedings.*°

One of the major liabilities that can arise is the reclamation or abandonment obligations
associated with a license. It can be difficult to find a buyer willing to take on these
liabilities. Furthermore, there may be additional fines stemming from the lack of past
compliance with the obligations. A reverse vesting order can be used to vest out the
provable claims related to the lack of compliance.*! Doing so could make the remaining
non-transferable assets more attractive to a potential buyer; but not unless the court will

also approve the vesting out of environmental liabilities that are not provable claims.

In Plasco, the presiding judge granted a reverse vesting order that transferred, without
limitation, obligations and liabilities relating to the environmental decommissioning of the

property.*? The key in that case was that the assets also transferred to the residual

38 Quest, supra note 18 at paras 40-41.

%9 |bid at para 160.

40 |bid at para 111; Arrangement relatif & Nemaska Lithium inc, 2020 QCCA 1488 at para 41; Plasco,
supra note 7; JMB Crushing Systems Inc, [2020] (ABQB [Commercial List]), Court File No 2001-05482,
Bench Brief of JMB Crushing Inc, 2161889 Alberta Ltd, Mantle Materials Group, Ltd and 2324159 Alberta
Inc, 24 March 2021 at para 15; Re Wayland Group Corp et al, [2020] (Ont SCJ [Commercial List]), Court
File No CV 19-00632079-00CL, Seventh Affidavit of Matthew McLeod, 15 April 2020 at paras 40-41.

41 JMB Amended RVO, supra note 12 at para 14.

42 Global Settlement Agreement, supra note 11 at s 4.8.
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corporation were valuable enough to cover the costs of the environmental liabilities in

full. Therefore, all parties were satisfied by the transaction.

Difficulty arises when there is not enough value in the assets transferred to the residual
corporation to cover the environmental obligations in full. In IMB, some of the
environmental liabilities to be transferred to the residual corporation were provable
claims that, once transferred, would no longer encumber the debtor corporation.*3
However, the legislation also allows the regulator to continue to deny the emerged
corporation the use of the remaining dispositions until payment in that regard is
received. That is so despite the transfer to and assumption of these provable claims by
the residual corporation. Therefore, in JMB, it was necessary, against the wishes of the
regulator, to permanently stay and suspend all past and future proceedings in regards

to these claims.#4

Doing so denied the regulator some ability to control the issuance of the licenses going
forward. As a quid pro quo, the reverse vesting order in JMB also required the emerged
corporation to continue to perform the reclamation obligations associated with all the
leases — not only those that were kept with the emerged corporation but also those

transferred to the residual corporation.

The third (and seemingly unique) feature of the JMB order is that it allows the emerged

corporation to return to court if complying with these obligations turns out to hinder the

43 JMB Amended RVO, supra note 12 at para 14.
4 |bid at para 15.
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future operations of the company.® In the result, it is possible that the court may allow

the emerged company to escape paying the environmental liabilities in full.

A Chance for Compromise

The use of the reverse vesting order in this way reflects cooperative federalism in
action. As the CCAA is a federal statute, the courts have the ability to render the
provincial laws, including environmental legislation, inoperative if they feel it frustrates
the remedial purpose of the CCAA.*® That is so even where it may derogate from the

public interest protected under the provincial law.

Section 11.1 of the CCAA specifically enables courts to consider the interplay between
the provincial environmental legislation and the federal Act.%” Section 11.1(2) provides
that no stay order should affect a proceeding brought by a regulatory body, other than
for the enforcement of a payment.*® Despite this subsection, section 11.1(3) states that
with notice to the regulatory body, the court can make an order that affects (i.e. stays)
regulatory body proceedings if, without such order, a viable arrangement cannot be
made.*® The court’s order under section 11.1(3) must also not be contrary to the overall

public interest.>°

45 |bid at para 25.

46 Sun Indalex Finance, LLC v United Steelworkers, 2013 SCC 6 at para 58.
4T CCAA, supra note 3 ats 11.1.

8 |bid at s 11.1(2).

49 bid at s 11.1(3).

50 1bid.
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That possible future use of section 11.1 highlights the importance of the court, debtor
corporation, and regulator finding a workable compromise that is in the best interests of
the public. The reverse vesting order developed in JMB is a prime example of such
cooperation. As mentioned, the purchaser of the debtor corporation has agreed that it
will fulfil all reclamation obligations under provincial law. This includes the licenses that
were being kept by the emerged corporation and those that had been transferred to the
residual corporation.>* However, if those ongoing obligations end up adversely affecting
the going concern of the emerged corporation, the purchaser has the ability to return to
court and seek to stay regulatory body proceedings in that regards under section
11.1(3) of the CCAA. Presumably, the CCAA proceedings would remain in existence for

that purpose.

This type of trade-off clearly supports the remedial purpose of the CCAA. However, the
court in both Redwater and Yukon Zinc made it clear that the public should not bear the
burden of clean-up costs.®? It is conceivable that the courts will likely want the least
amount of clean-up burden to be borne by the taxpayer. Therefore, the regulator and
debtor corporation must work together to find an acceptable solution. If the regulator
refuses to release the debtor corporation from some environmental obligations,

taxpayers may experience a heavier burden.

51 JMB Amended RVO, supra note 12 at para 14.
52 Redwater, supra note 1 at para 135; Yukon (Government of) v Yukon Zinc Corporation, 2020 YKSC 15
at para 160.
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Summary and Conclusion

To summarize, a reverse vesting order is usually developed as the last viable solution
for the debtor corporation to emerge from CCAA proceedings. Utilizing a reverse
vesting order to transfer environmental liabilities meets the remedial purpose of the
CCAA and provides better financial outcomes for both taxpayers and creditors of the
corporation. Furthermore, it prevents the extreme social and economic consequences of
liquidating the corporation since employees will be able to retain their jobs and the

creditors of the corporation will receive a larger recovery.

Requiring environmental obligations to be paid in full will not be in the best interests of
the public if there is no money for that purpose. The principles from Redwater must be
considered in a different light in the restructuring context. The entire premise of the
CCAA is for stakeholders to accept less than their full claim as it provides better

recovery for them compared to bankruptcy, and social dislocation is avoided.

Regulators may be hesitant to set a precedent that potentially allows companies to
avoid environmental liabilities. However, it would be a mistake for the parties to miss the
opportunity of developing a compromise to ensure that environmental clean-up is
conducted to the maximum extent possible and with the least amount of burden placed

on the taxpayers.



